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PLAINTIFES’ BRIEF IN SUPPORT OF MOTION FOR
AN EMERGENCY TEMPORARY RESTRAINING
ORDER AND SHOW CAUSE

I. INTRODUCTION

Plaintiffs are before this Honorable Court requesting an Emergency Temporary
Restraining Order and Preliminary Injunction. As will be stated more fully below,
Plaintiffs are organizations representing individual retirees and potential class action
Plaintiffs. All of the Plaintiffs are retirees of Wayne County, Michigan and receive
healthcare and prescription benefits pursuant to the terms of the Collective Bargaining
Agreement which was in effect on the date of their retirement. The contractual
language is uniform for all County workers represented by unions, as it relates to their
rights to medical benefits upon retirement and benefits upon retirement.

Of the approximate 5,000 retirees from Wayne County, these Plaintiffs make up
approximately 1,500 and are classified as “mirror” retirees; as “mirror” retirees are to
receive the same healthcare and prescription benefits as those received by present
active employees of Wayne County.

On December 16, 2015, County Executive Evans published a Memorandum,
advising the active employees, with the exception of County Commissioners and the
Commissioners’ staff and police officers of the Sheriff’'s Department, represented by
the Police Officers Association of Michigan (POAM), as of January 1, 2016, their
benefits would be changed to a High Deductible Healthcare Plan (HDHP). (Exhibit 1)
The Memorandum also advised employees that their medical benefits premiums will be
raised from 10% to 25%; further, employees will be required to pay between $1,300.00

and $2,600.00 per year as their first dollar deductible and they will receive cash



bonuses to be added to their Health Saving Account (HAS), in the amount of $650.00
for a single person to $1,300.00 for a family plan). (Exhibit 1)

The Defendants have not provided any notice, whatsoever, to the retirees as to
how their healthcare and prescription benefits have been changed, as of January 1,
2016; however, it is Plaintiffs’ understanding that retirees are now covered by the
$1300.00-$2600.00 deductible. It is anticipated that County Executive Evans will
deduct the 25% benefits premium from their retirement checks issued on March 1,
2016. These checks are due to be printed on February 23, 2016 and therefore time
is of the essence.

It is Plaintiffs’ position that under the “mirror” provisions of the active
employees’ healthcare benefits coverage, that Plaintiffs will be covered by the High
Deductible Healthcare Plan; however, based upon the language of the Collective
Bargaining Agreement, which was in effect on the date of their retirement, their
medical benefits premiums are fixed at 10% of the cost of healthcare benefits.

Retirees under the Defendants’ Plan are not entitled to the same cash bonuses
which are being received by employees; which would help pay for the HDHP

deductibles.

II. STATEMENT OF FACTS
Plaintiffs hereby incorporates their Statement of Facts and the allegations
contained in its Complaint, as the Statement of Facts for this pleading. (Exhibit 2,

exhibits to the complaint are not included)

III. LEGAL ARGUMENT
A. STANDARDS FOR GRANTING AN INJUNCTION



When evaluating a Motion for Preliminary Injunction or a Temporary Restraining
Order, a District Court must consider four factors: (1) whether the party seeking
injunctive relief has a strong likelihood of success on the merits; (2) whether the
movant would suffer irreparable injury without the injunction; (3) whether issuance of
the injunction would cause substantial harm to others; and (4) whether the public
interest would he served by issuance of the injunction. Bonnell v. Lorenzo, 241 F,3d

800, 809 (6th Cir, 200 1) (quoting Rock & Roll Hall of Fame v, Genl Prods., 134 F.3d

749, 753 (6th Cir, 1998)).

The above factors should be balanced; In re DeLorean Motor Co., 755 F.2d 1223,
1229 (6* Cir.1985). Where the three factors other than the likelihood of success all
strongly favor issuing the injunction, a district court is within its discretion in issuing
a Preliminary Injunction if the merits present a sufficiently serious question to justify
a further investigation. Id. at 1230. Alternatively, the court may also issue a
Preliminary Injunction if the movant “at least shows serious questions going to the
merits and irreparable harm which decidedly outweighs any potential harm to the
defendant if an injunction is issued”, Frisch’s Rest, Inc. v, Shoney’s Inc., 759 F.2d
1261, 1270 (6th Cir. 1985) (citations omitted); see also City of Pontiac Retired
Employees Ass’n v Louis Schimmel, et al; 751 F3d 427 (en banc 6th Cir. 2014) (Exhibit
3)

For the reasons discussed more fully below, the Court should issue a Temporary
Restraining Order and/or a Preliminary Injunction in this matter; Plaintiffs are likely to
prevail on the underlying merits of their claims, because Defendants’ actions are
flagrant violations of the Federal and State Constitution and law.

Additionally, Plaintiffs can also demonstrate irreparable injury.



B. ISSUES WHICH ARE TO BE CONSIDERED FOR THE ISSUANCE OF A
PRELIMINARY INJUNCTION

The following issues are the elements contained in of Plaintiffs’ Complaint, all
of which Plaintiffs are requesting the Court issue an Injunctive Order staying the
implementation of changes to medical benefits; changing the composition of the
Retirement Commission and removing one of the two elected retiree Commissioners.

Plaintiff can meet its burden as to why this Honorable Court should grant

injunction as to all 4 issues, as set out below.

See Bonnel v Lorenzo, 241 F3d 800, 809 (6th Cir 2001) quoting (Rock &
Roll Hall of Fame v Gen’l Prods, 134 F3d 749, 753 (6th Cir 1998); In Re DelLorean
Motor Co, 755 F2d 1223, 1229 (6th Cir 1985) and Frisch's Rest, Inc v Shoney’s, Inc

759 F2d 1261, 1270 (6th Cir 1985); City of Pontiac Retired Employees Ass'n v Louis
Schimmel, et al; 751 F3d 427 (en banc 6th Cir. 2014)

1. Implementation of the 25% payment of benefits premiums and
failure of the defendants to provide retirees with the cash bonus to
help defray the cost of the high deductible healthcare plan.

a. Whether the parties seeking injunctive relief have a strong
likelihood of success on the merits.

Each of the class retirees represented by Plaintiffs, Wayne County Retirees’
Association (hereinafter WCRA) and AFSCME Sub-Chapter 38 (hereinafter Sub-Chapter
38) retired from Wayne County on and after January 1, 2007. Under the terms of their
then existing Union Contracts, they were guaranteed lifetime medical and prescription
benefits, all of the Union Contracts contained substantially the same language. Said
contractual provision is as follows:

“ARTICLE 37 - BENEFITS PROGRAMS

37.01



Except where inconsistent with the express terms of this Agreement, the Wayne
County Health and Welfare Benefit Plan, effective December 1, 2006, as amended,
is hereby incorporated by reference.

37.02 Medical Benefits:

A. Effective upon the next open enrollment following execution of this
Agreement by the County Executive, qualified employees will be eligible to select a |
health care plan among the available options listed below:

. Preferred Provider Organization (PPO) as described in Appendix A.

. Health Maintenance Organization (HMO) as described in Appendix B.

. High-Deductible Health Plan (HDHP) as described in Appendix C'.

B.  Prescription drug coverage will also be provided for qualified employees
enrolled in an available medical plan, subject to graduated co-payments based on
the class of drug prescribed as described in Appendix D.

C. Effective October 1, 2011, active employees will be required to
contribute toward the cost of medical and prescription drug coverage as a monthly

rate as indicated in the schedule below for plan year 2011-2012:

MONTHLY
CONTRIBUTION Single Two

Family
(Deducted twice a Person Person

Rate
month Rate Rate
on a pre-tax basis)
PPO $116.77 $130.20 $152.85
HMO $116.77 $166.98 $192.90

1 Deductibles and co-pays will be established by the County and otherwise subject to IRS rules and
regulations.
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HDHP None None None

For each successive plan year thereafter, contributions shall be
increased/decreased at the same rate at which reported monthly illustrative rates
or premiums increase or decrease.

Contributions shall be deducted out of the first two (2) pays of each month.
Employees on any type of leave of absence who continue to be enrolled in an Employer-
sponsored healthcare plan shall be required to make the monthly contribution in order
to maintain enrollment in the plan.

D.  Employees who retire from County service who are eligible for post retirement
health care benefits shall participate in the same health care plan options, coverages,
co-pays, deductibles, etc., as active employees covered by this, or any subsequent,
collective bargaining agreement.

Employees retiring under the provisions of this Agreement shall make monthly
contributions toward the cost of medical and prescription drug benefits based on the
average monthly premiums and/or illustrative rates (“rates”) of the medical and
prescription drug plans available to retirees. The average monthly rates for the
separate medical and prescription drug plan categories shall be calculated by
averaging the single-person, two-person and family rates of each available plan
resulting in an average monthly plan rate for each available plan. The average
monthly plan rates for the PPO and HMO medical plans shall then be further averaged

together to reach the standard average monthly medical plan rate.



Retirees enrolling in either the PPO or the HMO plan option shall contribute ten
percent (10%) of the standard average monthly medical plan rate in addition to ten
percent (10%) of the average monthly prescription drug plan rate.

Contributions toward the cost of retiree healthcare shall continue at the
appropriate rate as described above until the first of the month after the retiree is
within five (5) years of eligibility for Medicare due to age. The rate in effect at that
point in time shall thereafter be the maximum monthly contribution rate for that
retiree and shall be assessed until such time as the retiree and all covered dependents
have enrolled in Medicare. Contributions toward health care costs shall not be assessed
against the retiree during months when all covered members are enrolled in Medicare.
E Qualified employees may select only one health care plan option. Selection and
enrollment of a qualified employee and his or her eligible dependents in an available
health plan will remain the responsibility of the employee.

Health care coverage for eligible dependents will be in accordance with the terms
and conditions outlined in the Wayne County Health and Welfare Benefit Plan.

Spouses who are eligible for primary medical coverage through another
Empiloyer shall not be eligible for primary coverage through Wayne County.

On December 16, 2015, County Executive Evans issued a Memorandum advising
the active County employees; with the exception of County Commission staff and
employees represented by the POAM that their medical benefits would be changed to
the High Deductible Healthcare Plan (HDHP) as of January 1, 2016; this meant that
employees would have a deductible of $1,300.00 for a single employee member plan
up to $2,600.00 for a family plan. (Exhibit 1)

The December 16, 2015, Memorandum also provided for cash bonuses in the

amount of $650.00 for a single employee plan participant up to $1,300.00 for a family



plan participant to help defer the cost of the High Deductible Healthcare Plan. (Exhibit
1)

All retirees covered by the “mirror” plan and represented by the Plaintiffs, have
not received any notice to the fact that their medical benefits would be converted to
the HDHP and that they will have their benefits premiums increase from 10% to 25% of
the cost of providing said HDHP medical benefits.

It is s’ understanding that the retirement checks which are to be issued on
March 1, 2016 and which are scheduled to be printed on February 23, 2016 will
increase the retirees’ premiums to the 25% amount which is set out in Exhibit 1.

It is further Plaintiffs understanding, that the defendants have determined that
retirees will not receive the $650.00 to $1,300.00 cash bonus to help defray the High
Deductible Healthcare Plan requirements, i.e. deductible of $1,350.00 for a single plan
and up to $2,600.00 for a family plan.

These drastic changes to the retirees’ medical benefits, without notice to the
retirees of said plan changes and increase in premiums are the type of changes which
the 6th Circuit dealt with in the City of Pontiac Retired Employee’s Ass’n matter,
(Exhibit 3. The Pontiac Retiree’s decision is a clear roadmap for this Court to follow in
dealing with the issues now presented to the Court, in requesting an Ex Parte

Temporary Restraining Order and Order to Show Cause.

b. Whether the movant would suffer irreparable injury without the

injunction.

The actions by the defendants in unilaterally changing retirees’ medical benefits
to the HDHP and driving up the cost of retirees’ medical benefits, which will be
increased by over 70%, for first dollar payment of deductibles and the increase in co-

pays, is unconscionable.



In 2011 the State of Michigan started taxing the retirees’ benefits; most retirees
lost approximately 2.4% of their annual retirement income. Now, County Executive
Evans wants to change the amount that retirees have to pay towards the medical
benefits by 150% (10% to 25%) and at the same time increasing their first dollar out of
pocket deductibles up to as much as $2,600.00 per year. Under any reading of the 6th
Circuit decision in City of Pontiac, supra, (Exhibit 3) the harm to Plaintiffs is
immediate and irreparable. Many of the Plaintiffs are head of household and must
bear the costs of all expenses they will incur on a monthly basis.

The loss of approximately $5,000.00 per year is an extreme hardship on Wayne
County’s employees who are presently working and who are receiving paychecks;
however, this $5000.00 cost for medical benefits is devastating on most if not all
retirees.

Therefore, without injunctive relief, tragedy will befall many of the Plaintiffs.
The City of Pontiac decision should be controlling.

c. Whether the issuance of an injunction would cause substantial
harm to others.

The Defendants cannot claim that Wayne County will be face a financial
hardship. Wayne County’s finances have improved dramatically and there is in fact no
financial crisis. (Exhibit 4, Affidavit of Hugh Macdonald).

d.  Whether the public interest would be served by issuance of the
injunction.

The public interest is well served by the Court granting the injunction to
maintain the status quo and to offer protection to the retirees who are facing

catastrophic change in the increase in the cost of medical benefits.
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Wherefore Plaintiffs respectfully request that this Honorable Court issue an

injunction as it would not cause substantial harm to others.
See Bonnel v Lorenzo, 241 F3d 800, 809 (6th Cir 2001) quoting (Rock & Roll Hall of
Fame v Gen’l Prods, 134 F3d 749, 753 (6th Cir 1998); In Re DeLorean Motor Co, 755

F2d 1223, 1229 (6th Cir 1985) and Frisch’s Rest, Inc v Shoney’s, Inc 759 F2d 1261,

1270 (6th Cir 1985); City of Pontiac Retired Employees Ass'n v Louis Schimmel, et al;
751 F3d 427 (en banc 6th Cir. 2014)

2. Composition of the Retirement Commission

County Executive Evans is under the misconception, that just because he was
able to force the Unions into adopting language in their new Collective Bargaining
Agreement, which allowed him to restructure the Retirement Commission, that he has
the right to do so. The Wayne County Employees’ Retirement System is created by the
Wayne County Home Rule Charter; the Charter can only be amended by a vote of the
people. (Exhibit 5-County Charter). Further the Charter was implemented by the
County Code of Ordinances and more specifically Ordinance 141.35, et seq. (Exhibit 6)

There are at a minimum four classifications of employees who under the County
Charter and Ordinances can vote for Trustees. The four classification of members of
the Retirement System are:

1. Employees covered by a Collective Bargaining Agreement,

2. Employees who are members of the Retirement System, but who
are not covered by the Collective Bargaining Agreement,

3. Wayne County Retirees, which number over 5000, and

4. Elected officials who are members of the Retirement System

County Executive Evans relied upon the Michigan Court of Appeals decision in
Werdrow v City of Detroit, 269 Mich App 383 (2006). (Exhibit 7)
In the Werdrow holding, by the Court of Appeals dealt with the Police and Fire

Pension System and held that the composition of the Retirement Commission was a
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mandatory subject of bargaining. The only problem with the County Executive's
argument is that the Wayne County Employees’ Retirement System, is not made up of
all active and retired employees, who are all members of the Unions which comprise
the total tnakeup of the bargaining system. County Executive Evans, in order to have
the unilateral right to change the composition of the Pension Commission, which
includes two retiree representatives, voted into office by retirees, he would have to get
each and every County worker to approve him taking over the Retirement Commission
in the manner he prescribed in his letter dated February 10, 2016. (Exhibit 8)

The retirees take the position that they have a property right under the Charter
and County Ordinance to maintain two positions on the Retirement Commission;
further, the number of Trustees on the Commission, is fixed by the County Charter.
The issue of whether or not County Executive Evans can change the composition of the
Retirement Commission as it relates to active employees is presently before the Hon.
Judith Levy, District Court Judge in the matter of AFSCME v Wayne County, Case No.
15-cv-13288 on December 4, 2015, Judge Levy entered an Order, wherein she found
that the composition of the Wayne County Retirement Commission, constituted a
property right which County Executive Evans could not eliminate absent due process.
(Exhibit 9, p. 7-8 Judge Levy's Order dated December 4, 2015)

Property rights are not created by the Constitution; they are created by statute
or contract. Board of Regents v Roth, 408 U.S .564, 569-71 (1972), Hahn v Star Bank,
190 F3d 708; (6th Cir 1999); Hinckley v Kelsey-Hayes Co., 866 Fed Sup 1034, 1044 (ed

Mich 1994); City of Pontiac Retired Employees Ass’n et al v Louis Schimmel, et al,
751 F3d 427 (en banc 6th Cir 2014) (Exhibit 4)

a. Whether the parties seeking injunctive relief have a strong
likelihood of success on the merits.
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County Executive Evans will not be able to point to any State Constitutional
provision, State Statute, County Charter provision or County Code of Ordinance
provision, which authorizes him to change the composition of the Retirement
Commission without a vote of the people amending the County Charter. The Wayne
County Charter at Article VII allows for the amendment of the provisions of the
Charter by vote of the people only. Sec. 7.112 (a) of the Charter provides as follows:

“7.112 Initiative, referendum and recall

(@)  The people of Wayne County reserve the power to amend and revise this

Charter, the power to recall elected officers, and the power to initiative
and referendum.”

Further, faced with the identical issue relating to the composition of the
Retirement Commission, Judge Judith Levy, in the matter of AFSCME Council 25, Local
3317 v Wayne County, made a preliminary ruling that the composition of the Pension
Board constituted a property right. (Exhibit 10, p.7-8)

Therefore, Plaintiffs are able to show, with overwhelming evidence that they

have a strong likelihood of success on the merits.

b. Whether the movant would suffer irreparable injury without the

injunction.

County Executive Evans has unilaterally determined that based upon his success
in forcing the Unions to incorporate language in the Collective Bargaining Agreement
giving him the right to restructure the membership of the Retirement Commission,
that he had a right to do so on and after October 1, 2015. (Exhibit 9- Evans letter dated
2-11-16)

County Executive Evans has also declared the actions taken by the Retirement

Commission on and after October 1, 2015 are null and void. County Executive Evans
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sits on the Retirement Commission through his representative and never made such a
claim until February 10, 2016.

Based upon information received from Trustees of the, Retirement Commission,
County Executive Evans, at the scheduled February 29, 2016, Retirement Commission
meeting, will attempt to seat his replacements to the Commission, remove one of the
active employee representatives on the Commission and remove one of the two retiree
representatives on the Commission.

Unless this Honorable Court grants the requested Preliminary Injunction the
changes to the Commission on February 29, 2016 amounts to a fait accompli plea.

Act 314, PA 1965 (Public Employee Retirement System Investment Act)
mandates at §21 of the Act being MCL 38.1141 mandates that before a member of the
Retirement Commission, of a local pension system can be removed, said member must
be given notice and a hearing on the removal, before the member can be removed from
sitting on the Board of Directors.

Act 314 is a statute which creates a property interest in the retirees’
representative members on their Retirement Commission; absent this Court entering
an injunction, prohibiting County Executive Evans from taking unilateral action in
changing the composition of the Retirement Commission, the retirees will suffer
irreparable harm, in that their interest will not be protected. Retirees represent the
majority of members of the retirement system, have a 25% voting right on the
Commission (Two of Eight members); all of the assets of the Retirement System are
maintained to pay for their vested benefits which are guaranteed under Article IX §24
of the Michigan Constitution.

Therefore, without injunctive relief, the tragedy as set out above is sure to

happen.

14



(o Whether the issuance of an injunction would cause substantial
harm to others.

It is hard to conceive of a situation where granting an injunction stopping
County Executive Evans from seating his handpicked members of the Retirement
Commission would cause substantial harm to others. All of the harm is laid upon the
shoulders of the current Trustees on the Commission, including the two retiree
representatives who were elected to protect the majority of the members of the
retirement system, that being the 5,000 retirees. As can be seen by the uniform
language inserted into each of the Collective Bargaining Agreement, the majority
interest is being subverted by the Emergency Manager Statute; Act 436, PA 2012 and by
the power granted to County Executive Evans under the Consent Agreement, all of said
powers unconstitutional. (Exhibit 10)

Wherefore, Plaintiffs request injunctive relief as above set forth.

d. Whether the public interest would be served by issuance of the

injunction.

The public interest would be well served by this Court entering an injunction.
There is a real question of fact and law as to whether or not County Executive Evans
has the authority under Act 436 and the Consent Agreement, to amend the County
Charter where the Charter specifically provides any amendment or changes being
made by a vote of the people. (Exhibit 11)

The public interest will be served by this Court entering an injunction at this
stage of the litigation in order in protect the rights of the citizens to participate in this
particular issue.

Wherefore, Plaintiffs request injunctive relief as set forth above.
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See Bonnel v Lorenzo, 241 F3d 800, 809 (6th Cir 2001) quoting (Rock & Roll Hall of
Fame v Gen’l Prods, 134 F3d 749, 753 (6th Cir 1998); In Re DeLorean Motor Co, 755
F2d 1223, 1229 (6th Cir 1985) and Frisch's Rest, Inc v Shoney’s, Inc 759 F2d 1261,

1270 (6th Cir 1985); City of Pontiac Retired Employees Ass'n v Louis Schimmel, et al;
751 F3d 427 (en banc 6th Cir. 2014)

3. Wayne County Charter §32 provides the authority for Wayne County

Commissioners to require that all County employee receive the same
benefits

In order to prevail on a request for injunctive relief, Plaintiffs must present
evidence as to the following four elements:

a.  Whether the parties seeking injunctive relief have a strong
likelihood of success on the merits.

The Wayne County Charter grants the Wayne County Board of Commissioners

with the authority to adopt ordinances regulating county employment; the Charter also
gives the County Executive the authority to veto any ordinance passed by the County
Commission and further the County Commission can override the veto by way of a 2/3
vote to do so. (Exhibit 12, Wayne County Charter provisions)

The Wayne County Board of Commissioners on August 8, 2013 adopted an
Ordinance entitled “County Benefits” and the County Executive subsequently signed
off on said Ordinance. The Ordinance specifically provides that all County workers
including employees represented by Unions shall receive benefits that are equal to the
benefits received by the County Commissioners and their staff. (Exhibit 12- Ordinance,
Chapter 32, §32.1 through 32.8).

In the matter now before the Court, Wayne County Commissioners and its staff
receive fringe benefits which were in effect prior to the imposition of the September
21, 2015 Collective Bargaining Agreements negotiated under the provisions of Act 436,

P.A. 2012 (commonly referred to as the Emergency Manager Act).
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As it now stands, the Wayne County Commissioners and its staff employees,
receive fringe benefits, including healthcare benefits, which are far superior than the
healthcare benefit received by other County employees.

As stated above, the Plaintiffs, former employees/retirees of Wayne County,
receive “mirror” healthcare benefits in accordance with the provisions of their
Collective Bargaining Agreement, at the time of retirement. Therefore, pursuant to the
Ordinance adopted by the County Commissioners and approved by the County
Executive on August 8,2013, retirees are entitled to the same fringe benefits as those
received by the Wayne County Commissioners and the employees of the Wayne County
Commission. (Exhibit12)

County Ordinance/Chapter 32 creates a property right for the retirees to receive
healthcare benefits equal to those received by the Wayne County Commission and its
employees

Therefore, injunctive relief is appropriate in light of the fact we are dealing with
retirees’ healthcare benefits and the 6th Circuit has held that injunctive relief is
appropriate when former public employees’ healthcare benefits received as part of
their retirement package are diminished. See Hahn v Star Bank, 190 F3d 708; (6th Cir
1999); Hinckley v Kelsey-Hayes Co., 866 Fed Sup 1034, 1044 (ed Mich 1994); City of
Pontiac Retired Employees Ass'n et al v Louis Schimmel, et al, 751 F3d 427 (en banc

6th Cir 2014)

b. Whether the movant would suffer irreparable injury without the

injunction.
Here again, Plaintiffs point out to this Honorable Court, the holding in the City

of Pontiac; wherein the 6th Circuit en banc decision clearly states that injunctive relief

is warranted and in fact the law sides with retirees when it comes to the reduction or
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elimination of their healthcare benefits, and constitutes irreparable harm. Further, in
light of the fact that the Plaintiffs allege a constitutional deprivation, actionable under
42 U.S.C. 1983, this in of itself constitutes irreparable harm.

Wherefore, Plaintiffs respectfully request that this Honorable Court find that the
Plaintiffs will suffer irreparable injury without the injunction.

C. Whether the issuance of an injunction would cause substantial
harm to others.

In light of the fact that the Plaintiffs are before this Honorable Court as retirees
and not as active employees, there can be no harm to other similarly situated elected
officials and County employees who are receiving greater benefits which are at least
equal to the benefits the Plaintiffs were receiving prior to January 1, 2016; there can be
no harm to the comparable class, which are the County Elected Commissioners and
their employees.

Wherefore, Plaintiffs respectfully request that the Honorable Court find that

there will not be substantial harm to others.

d. Whether the public interest would be served by issuance of the

injunction.

The public interest is well served by the Court’s granting an injunction to
maintain the status quo and to offer protection to approximately 1,500 retired workers
of Wayne County, by not being forced to pay up to an additional $5,000.00 in
healthcare benefits while at the same time other County employees are receiving
substantially greater benefits.

Wherefore, Plaintiffs respectfully requests that this Honorable Court grant its

request for an injunction as it relates to Plaintiffs cause of action stated above.
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See Bonnel v Lorenzo, 241 F3d 800, 809 (6th Cir 2001) quoting (Rock & Roll Hall of
Fame v Gen’l Prods, 134 F3d 749, 753 (6th Cir 1998); In Re DeLorean Motor Co, 755
F2d 1223, 1229 (6th Cir 1985) and Frisch’s Rest, Inc v Shoney’s, Inc 759 F2d 1261,
1270 (6th Cir 1985); City_of Pontiac Retired Employees Ass'n v Louis Schimmel, et al;
751 F3d 427 (en banc 6th Cir. 2014)

4, The removal of one (1) of the retirees elected representatives to the
Wayne County Employees’ Retirement Commission, violates Plaintiffs
property rights under the 14th Amendment to the United States Constitution.
The retirees of the Wayne County have a vested right under the County Charter
and under the County Code of Ordinance to have two retiree representatives elected to

the eight-member Commission.

a. Whether the parties seeking injunctive relief have a strong
likelihood of success on the merits.

Unlike part (2) above relating to the composition to the Retirement Commission,
Plaintiffs’ last argument is that County Executive Evans has removed one of the retiree
Commission members, from the Retirement Commission. Public Act 314 P.A. 1965
(Public Employee Retirement System Investment Act) regulates the procedures to be
used to remove an elected Trustee from the local governmental unit’s Retirement
Commission. Specifically, § 1 of the Act, being MCL 37.1141(Removal of Members of
the Board or Body) sets forth the removal procedure to be followed as it relates to
members of a local Retirement Commission.

In the matter now before the Court, the retirees represented by Plaintiffs had a
right, as members of the retirement system, to elect two of its own retirees to the
Commission on the Wayne County Retirement Commission. County Executive Evans,
without stating any legal precedent or authority to do so has determined that he has
the power to reshape the Commission by not only eliminating one retired member
representing active County employees; but also to reduce the number of retiree

members on the Commission from two down to one position.
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The Wayne County Charter specifically states that there will be two members
elected by the retirees from Wayne County (approximately 5,000 former County
employees); further, Wayne County Code of Ordinances No. 141.35 specifically states
that there shall be two members of the Commission who are elected by the retirees.
(Exhibit 6).

As pointed out in part (2) above, when it comes to a public employee retirement
system, such as the City of Detroit Fire and Police Retirement System. where all of the
members of the retirement system are represented by certified collective bargaining
Unions, the Michigan Court of Appeals has ruled that the composition of the
Retirement Commission is a mandatory subject of bargaining. (Exhibit 7, Werdrow v
City of Detroit, 269 Mich App 383 (2006).

The facts in Werdrow are not the same facts in Wayne County. Wayne County’s
Retirement System is composed of employees represented by several unions, however,
also includes non-union employees, elected officials and most importantly 5,000
retired members. The retirees are represented by two of the eight members of the
Commission, the other commissioners are the County Executive (Ex-Official); the
Chairman of the Wayne County Board of Commissioners (Ex-Official); four active
employees from different County department. (Exhibit 5- County Charter; and Exhibit
13- County Code of Ordinances)

Without submitting an amendment of the charter, to the Citizens of Wayne
County, County Executive Evans cannot accomplish his goal to control the Retirement
Commission, there cannot be a unilateral takeover of the Commission by County
Executive Evans. Act 314 P.A. 1965 at §21, states that the members of the Commission
have a property right and said right cannot be taken away without affording due

process of law as required by the 14th Amendment to the United States Constitution.
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Board of Regents v Roth, 408 U.S .564, 569-71 (1972); See Bishop V Wood, 426, 344-
45 U.S. 341 (1976).

Plaintiffs once again bring this Honorable Court’s attention to the Opinion of
Judge Judith Levy, in the matter of AFSCME v Wayne County dated December 4, 2015
(Exhibit 9)

Plaintiffs are therefore able to show that it has a strong likelihood of success on
the merits and therefore, the Court should find for Plaintiffs and grant injunctive relief

request.

b. Whether the movant would suffer irreparable injury without the

injunction.

It is clear that the loss of representation on the Retirement System Commission
is a serious matter and deprives the Plaintiffs of their right to select the retired
members to represent them at the Retirement Commission. Without an injunction, the
S000 retired members of the Wayne County Employees’ Retirement System, will have
their voices cut in half and further, their elected representative will be removed
without affording them the due process as required under Act 314 P.A. 1965, §21.

The action of the defendants is so flagrant, in light of the statutory requirement
of due process, and the language contained in both the Wayne County Charter and
Wayne County Code of Ordinances, that when all three laws are read together, there
can only be one conclusion and that is the Wayne County Retirement Commission,
whomever they may be, cannot remove one of the two retiree members without due
process.

Therefore, the Plaintiffs will suffer irreparable injury without the issuance of an
injunction, preventing the Trustees of the Wayne County Retirement Commission from

removing one of the two retiree representatives.
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c. Whether the issuance of an injunction would cause substantial

harm to others.
The only possible harm that could happen, would be if the Court issues an
injunction, stopping County Executive Evans from implementing his nefarious attempt
to take over the Retirement Commission and to gain total control of the pension funds,

totaling almost $1,000,000,000.00.

d. Whether the public interest would be served by issuance of the

injunction.

Plaintiffs are before this Honorable Court seeking to protect the interests of the
public; it is a public interest to éee to it that its elected governmental officials live by
the Charter of Wayne County, the Ordinances (Law) of Wayne County and the statutes
of the State of Michigan, which provide for the process to remove Commission
Trustees, from the Wayne County Retirement Commission.

Plaintiffs claim that the existing Trustees and/or the “ghost” Trustees who were
appointed by County Executive Evans in October of 2015, have an affirmative duty to
take legal action under Act 314, P.A. 1965, to bring formal charges against the retiree
representative on the Retirement Commission, who is about to be removed by County

Executive Evans’ “ghost” members of the Commission.

Plaintiffs bring this lawsuit in order to protect the “public Interest” in addition
to the interests of its 5,000 retired members from Wayne County.

Wherefore Plaintiffs respectfully requests that this Honorable Court enter an
injunction preventing the County from removing one of the two retiree representatives
without according said retiree Commission member due process as required by law.
See Bonnel v Lorenzo, 241 F3d 800, 809 (6th Cir 2001) quoting (Rock & Roll Hall of

Fame v Gen'l Prods, 134 F3d 749, 753 (6th Cir 1998); In Re DeLorean Motor Co, 755
F2d 1223, 1229 (6th Cir 1985) and Frisch's Rest, Inc v Shoney’s, Inc 759 F2d 1261,
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1270 (6th Cir 1985); City of Pontiac Retired Employees Ass'n v Louis Schimmel, et al;
751 F3d 427 (en banc 6th Cir. 2014)

CONCLUSION

Wherefore, Plaintiffs respectfully requests that this Honorable Court grant the
Plaintiff’s request for injunctive relief, enter an ex parte Temporary Restraining Order
and issue a show cause for this matter to be argued by the county at the earliest date.

Respectfully submitted,

/s/Jamil Akhtar
JAMIL AKHTAR (P38597)
Attorney for Plaintiffs
7577 US Highway 12, Suite B
Onsted, MI 49265
517-467-7373

Dated: February 16, 2016
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TO:

FROM:

DATE:
RE:

Warren C. Evans
Wayne County Executive

MEMORANDUM

All Health Benefit Eligible Wayne County Employees

(Excluding Members of POAM and Employees Covered by Legislative Branch Executive and
Non-Executive Exempt Benefit Plan)

Livia Calderoni, Division Director
P/HR Benefits & Disability Administration Division

December 16, 2015

NOTICE OF IMPLEMENTATION OF HEALTH PLAN CHANGES, FSA / HSA ELECTIONS
AND ANNUAL BONUSES, EFFECTIVE JANUARY 1, 2016

Effective January 1, 2016, the changes outlined below will be made to the County’s Health Care Plan for
active employees. Additionally, beginning immediately until the deadlines specified below, active
employees have the opportunity to make the following elections:

1)

2)

3)

4)

5)

Decline participation in a County group health (medical / prescription drug, dental and vision)
insurance plan for calendar year 2016 —
January 4, 2016 Deadline for January 1, 2016 Effective Date

Change (add and/for delete) dependents —
January 4, 2016 Deadline for January 1, 2016 Effective Date

Elect to participate in a Dental Insurance Buy-Up Plan —
January 4, 2016 Deadline for January 1, 2016 Effective Date

Elect to participate in a Heaith Savings Account (HSA) ~
December 31, 2015 Deadline for January 1, 2016 Effactive Date

Elect to participate in a Flexible Spending Account (FSA) —
December 31, 2015 Deadline for January 1, 2016 Effective Date

In early 2016 (anticipated in February 2016), the County will hold an active Open Enroliment period, at
which time employees will have the option to select a health care plan with any carrier that offers a County
sponsored plan. For example:

Scenario 1: an employee who is enrolled in the Blue Cross Blue Shield PPO high-deductible
health plan (HDHP) medical/prescription drug coverage plan may change to an HMO HDHP
plan offered by another carrier.

Scenario 2: an employee who is enrolled in the Blue Cross Blue Shield Traditional Dental plan
may change to a Dental HMO plan offered by another carrier.

Any employee who currently opts out of group heaith care coverage will have the opportunity to enroll
during the active enrollment period in early 2016. Eligible employee will also able to elect to participate in a
HSA going forward.

DEPARTMENT OF PERSONNEL / HUMAN RESOURCES
500 GRIswOLD STREET, SUITE 900 + DETROIT, MI 48226 + (313) 224-7721 ¢+ (877) 220-7721
FAX: B13) 967-1228 ¢ E-MAIL: BENEFITS@WAYNECOUNTY.COM



I. HEALTH CARE PLAN CHANGES

Medical / Prescription Drug Coverage
Effective January 1, 2016, employees will be transferred into a HDHP, as described in the terms of
applicable labor agreements or benefit plan, with your current carrier. Employees will be required to pay
25% of the monthly rate. The following tables outline the changes:

Medical Plan Changes

Current Enrollment (2015) S [T 0 e e B ‘'on! kik
Community Blue PPO New Simply Blue HDH
Simply Blue HDHP New Simply Blue HDHP
HAP HMO HAP HDHP
Medical / Rx Plan Opt Out Opt Qut Continues

Employee 25% Monthly Contribution Toward Cost of Medical / Rx Coverage

Coverage Type " [/ "NEW BCBSM Simply Blua HDHP. PPO T

Single Person $107.22

Two Person $257.33 $215.13
Family $321.66 $269,77

Declining Medical / Prescription Drug Coverage: You may elect to decline medical and prescription
drug coverage at this time. |If you wish to decline coverage, complete the attached Health Plan
Implementation Election Form and return it to the Benefits & Disability Administration Division no later than
January 4, 2016.

Dental Coverage

Effective January 1, 2016, employees will be transferred to a new $20 dental plan with their current carrier
with benefits as described in the attached benefit comparison / summary. There will be no employee
monthly contribution cost associated with this change. Alternatively, employees may elect to *buy up” to the
current plan with their current carrier. However, the County will pay only $20 toward the cost of any “buy
up” plan; all additional costs will be the sole responsibility of the employee.

Dental Plan Changes

__ ““CurrentEnroliment (2015)" & SR AR A Enrollment on January. 422016 L
Blue Cross Traditional Dental Blue Dental EPO
Golden Dental Plan Golden Dental $20 Plan
Dental Plan Opt Out Opt Out Continues

Employee Monthly Contribution Towards Cost of “Buy-Up"” Dental Coverage

Coverage Type ' /[ 5n¥w 38 T TiBlue Cross Dental .\ i hie B Golden Dental FEE S
Single Person $23.51 $10.70
Two Person $84.44 $27.08
Family $110.54 $58.96

Electing Dental Buy-Up Coverage: To elect “buy-up” dental coverage, complete the attached Health Plan
Implementation Election Form and return it to the Benefits & Disability Administration Division no later than
January 4, 2016.

Declining Dental Coverage: You may elect to decline dental coverage at this time by completing the
Health Plan Implementation Election Form and returning it to the Benefits & Disability Administration
Division no later than January 4, 2016.




Vision Coverage

Employees will remain in the current vision plan until the Open Enroliment period to be held in early 2016.
At that time, employees will be able to make a new election if more than one option is available pursuant to

the applicable labor agreement or benefit plan. There is no monthly employee contribution cost associated
with vision plan coverage.

Dependent Changes

Employees may add and/or delete dependents from their medical/prescription drug, dental and/or vision
coverage by completing the Health Plan Implementation Election Form, which is attached to this Notice.

Changing Dependents: To add and/or delete dependents complete the Health Plan Implementation
Election Form, which is attached to this Notice.

Health Care Plan Summaries / Employee Monthly Cost Share

Comparisons and summaries of the new plans are attached to this Notice and are available on the Benefits
page at www.waynecounty.com.  Any required employee monthly contribution toward the cost for
participation in these plans will be deducted from the first two pays of each month beginning with the first

pay in January 2016. The contribution amounts are included on the tables above and in the attached plan
summaries.

Il. HEALTH SAVINGS ACCOUNT (HSA) & FLEXIBLE SPENDING ACCOUNT (FSA) OPTIONS

Employees may elect to participate in either a HSA or a general or limited purpose health FSA for calendar
year 2016. Both a HSA and a general purpose and/or limited purpose FSA allow for employees to set
aside funds on a pre-tax basis for qualified healthcare expenses that are not covered by an employee's
healthcare plan (including insurance deductibles, coinsurance / co-pays, as well as dental and vision
expenses). However, they differ in terms of who is eligible, who owns the funds, whether funds are portable
or roll over, contribution limits, and eligible expenses. Employees participating in a HSA may not
participate in a general purpose FSA but may participate in a limited purpose FSA at the same time.

More information about HSAs and FSAs is included below. Additionally, a comparison chart highlighting
the differences between a HSA and FSA is attached to this Notice and is available on the Benefits page at
www.waynecounty.com along with answers to frequently asked questions (FAQs), a list of qualified medical
expenses and other information. Additionally, American Fidelity has created a one-stop landing page that
features information on each type of account, including videos, worksheets, and other tools to help
employees better understand HSAs and FSAs. Visit http://americanfidelity.com/waynecounty to access this
information.

HSA Option

Employees who are enrolled in a qualified HDHP healthcare plan can participate in a HSA. More money
can be contributed to a HSA (as compared to a FSA), Additionally, funds in an HSA that are not spent in a
given year roll over to the next year, like those being offered by the County. Participants continue to own
money in the HSA even if there is a change in health plans or termination of employment. However, funds
in an HSA cannot be used to pay your employee monthly contribution toward the cost of healthcare.

Contribution limits for an HSA are set each year by the IRS. The 2016 HSA contribution limits are as
follows:

Coverage Tler ' B AR s L TAON R AR AR 2016 Tax Y eana g
Single Person Maximum Contribution $3,350
Family (2 or more covered members) Maximum Contribution $6,750
Additional “Catch Up" Contribution for Persons Age 55 to 65 $1,000

Election of an HSA: To commence participation in a HSA, go to http://americanfidelity.com/waynecounty
by December 31, 2015 to complete your enrollment or print a paper copy of the attached HSA Deduction

Authorization Form and return it no later than December 31, 2016 in order for contributions to commence
with the first pay in 2016.
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Health FSA Options

General Purpose FSA: All fullime permanent employees are eligible for a general purpose FSA;
participation in a HDHP is not required. Upon an employee's election to participate in a FSA, the County
advances funds up to the employee's selected annual contribution election not to exceed $2,500 for the
year. Once elected, employees may not change their contribution amount, Moreover, unspent and
unclaimed funds are forfeited (with some exceptions) at the end of each calendar year. Any funds in a FSA
are also forfeited upon termination of employment.

Limited Purpose FSA: A Limited Purpose FSA is very similar to a general purpose FSA. However, under
a Limited Purpose FSA, eligible expenses are limited to qualifying dental and vision expenses only
for the employee, spouse, and eligible dependents.

Election of a Health FSA: Employees wishing to elect to participate in a general purpose health FSA or
Limited FSA in 2016 may do so through American Fidelity. Visit hitp://americanfidelity. com/waynecounty by
December 31, 2015 to complete your enroliment or visit the Benefits page at www.waynecounty.com to
download a paper copy of the Health Savings Account (HSA) Payroll Deduction Authorization Form.

End of Calendar Year Alert for Health FSA Particlpants

To be eligible to participate in a HSA effective January 1, 2016, all funds in a 2015 FSA must be fully
disbursed by December 31, 2015. Otherwise the funds will be forfeited. To be considered fully disbursed
by December 31"{ Employee Benefit Concepts (EBC) must receive the participant's 2015 claim(s) by noon
on December 31* via fax, email, U.S. mail or in person at the contact information below. For active debit

card holders, the debit card will be active until midnight on December 31,

For more information about current FSA participation and FSA claims handling, please contact EBC at
(248) 855-8040 or email claims@employeebenefitconcepts.com. Submit your claim(s) via fax at (248) 855-
2454 or by U.S. Mall or in person 28800 Orchard Lake Rd, Sulte 140, Farmington Hills, MI 48334,

Dependent Care FSA Option

FSAs can also be established to pay for certain expenses to care for dependents while the legal guardian is
at work. While this most commonly means child care, for children under the age of 13, it can also be used
for children of any age who are physically or mentally incapable of self-care, as well as adult day care for
senior citizen dependents who live with the person, such as parents or grandparents. Additionally, the
person or persons on whom the dependent care funds are spent must be able to be claimed as a
dependent on the employee's federal tax return. The funds cannot be used for summer camps (other than
“day camps") or for long term care for parents who live elsewhere (such as in a nursing home).

Election of a Dependent Care FSA: Employess wishing to elect to participate in a Dependent Care FSA in
2016 may do so through American Fidelity. Visit http://americanfidelity.com/waynecounty by December 31,
2015 to complete your enroliment or visit the Benefits page at www.waynecounty.com to download a paper
copy.

Participants with funds remaining in their current Dependent Care FSA account after December 31, 2015,
may continue to submit claims until April 1, 2016 for qualified expenses incurred on or before March 15,
2016. Contact EBC for additional information.

ll. DISCONTINUATION OF ADOPTION FSA, PARKING-AT-WORK AND COMMUTER TRANSIT
BENEFIT PLANS

Effective January 1, 2016, the County will no longer offer an Adoption FSA, Parking-at-Work or Commuter
Transit benefit plans. Participants with funds remaining In their current Adoption FSA, Parking-at-Work or
Commuter Transit account after December 31, 2015, may continue to submit claims until April 1, 2016 for
qualified expenses incurred on or before March 15, 2016. Contact EBC for additional information.



IV. ANNUAL WAGE BONUS

In accordance with applicable labor agreements and benefit plans, employees may receive an annual wage
bonus. Wage bonuses will be paid once a month on the first pay of each month on a prorated basis.
Employees have the option of receiving their bonus payment as part of their payroll check, which will be
taxable, or have all or a portion of the bonus deposited in a pre-tax HSA, FSA or Limited FSA. The table
below illustrates the amounts of the bonus earning, how the applicable earning will be paid on a monthly
basis and the calculated amount of the deduction for participation in a HSA, FSA or Limited FSA if elected.

Employee Status -

Single Person OR  _ = T =
Decline Coverage $ 650.00 § 5417 $25.00 / pay
Two Person $1,000.00 $ 83.33 $ 38.46 / pay
Family $1,300.00 $108.33 $50.00 / pay

To elect a HSA, FSA or Limited FSA, see sections above for instructions.

V. ACTIVE OPEN ENROLLMENT ANTICIPATED IN EARLY 2016

Subject to Commission approval of new contracts with insurance carriers, an active Open Enrollment period
is anticipated to be held in early 2016 (anticipated in February 2016). At that time, employees who do not
decline healthcare coverage will be able to select the medical / prescription drug HDHP (PPO or HMO) plan
of their choice. Employees will also be able to select from available dental plans. Additionally, employees
will have the opportunity to decline health care coverage for the remainder of the 2016 calendar year.

VI. CUSTOMER SERVICE SUPPORT

For general assistance, please contact the NEW Benefits Hotline at (313) 224-8100 or (888) 989-8686 or
email benefits@waynecounty.com. Assistance will be available between the Christmas and New Year's
holidays on December 28 - 30, 2015 from 9:00 a.m. - 5:00 p.m.

HSA and FSA Online Enrollment Instructions and Information

Visit http://americanfidelity.com/waynecounty for more information about HSAs and FSAs. Complete
your enroliment by December 31, 2015 by using the following login information:

Login ID: employee social security number
Password: last four digits of employee SSN + last 2 digits of employee's birth year

VIl. ATTACHMENTS TO THIS NOTICE

Health Care Benefit Plan Comparisons & Summaries
January 1, 2016 Health Plan Implementation Election Form
Health Savings Account (HSA) Payroll Deduction Authorization Form

Comparison of Wayne County Flexible Spending Account (FSA) and Health Savings Account
(HSA)

e & 9 @



W @ ; h e HEALTH SAVINGS ACCOUNT (HSA)
L) 8“.'"/ One-Time Bonus Payment Deposit Authorization

‘County

Important: For use cnly by employees currently enrolled in a High Deductible Health Plan (HDHP) through Wayne County and eligible
for an annual wage bonus.

First Name Last Name M.1. Employee ID #
Daytime Phone Work E-mail Address Home E-mail Address
Date of Birth Effective Date of HDHP Enroliment

I am currently enrolled in a High Deductible Health Plan (HDHP) through Wayne County and eligible for the annual bonus payment.
Fifty percent (50%) of the annual bonus will be paid in January 2016 in accordance the following schedule.

Coverage Type " Annual'Bonus Amount™ " ° ' [- 7= 'First Bonus Paymenti
Single Person $650.00 $325.00
Two Person $1,000.00 $500.00
Family $1,300.00 $650.00

| elect to have contributed to my HSA the amount stated below from my annual bonus payment that will be distributed on or around
January 22, 2016. This is a one-time contribution to my HSA. | understand that | must complete a separate HSA Deduction
Authorization Form if | want to direct additional funds to my HSA. | also understand that this does not alter any contributions | have
previously authorized be made to my HSA.,

One-Time Deduction: $
O 1 do not wish to contribute any portion of the bonus payment to my HSA

This form must be submitted to Benefits & Disability Administration Division no later than
Tuesday, January 19, 2016.

" Contribution Limits: Annual HSA contributions cannot exceed the statutory IRS contribution annual maximums updated each year

(listed below for the current year). See Department of Treasury Web Site for more details. http:/wvew. treas.qgov/offices/public-
affairs/hsa/

Single Person Maximum Contribution $3,350

Family (2 or more members) Maximum Contribution $6,750

Additional “Catch Up” Contribution for Persons Age §5 and Over $1,000

By signing this form, | authorize my employer to contribute the elected amount to the HSA administrator, Health Equity. |
hereby confirm that all personal information and selections made on this form are correct and that | am currently qualified to
contribute to an HSA under IRS guidelines.

Signature Date

DISCLAIMER: HSAs are personal health savings vehicles rather than group employee benefits. Although Wayne County has agreed
to forward contributions through its payroll system to Health Equity, it has not specifically endorsed Bancorp Bank or any other HSA
provider. Persons are not restricted from moving funds to another HSA, but W ayne County is not required to forward payroll
contributions to another HSA provider. With respect to HSAs offered through Health Equity, Wayne County does not impose conditions
on the use of HSA funds, make or influence any investment decisions with respect to funds contributed to an HSA, or received any
payment or compensation in connection with an HSA. All bank fees associated with the maintenance of an HSA account are strictly the
responsibility of the individual account holder.

Submit Completed Form to: Wayne County Benefits Admin. Division ® 500 Griswold St, 9" Floor, Detroit, Ml 48226
Phone: (313) 224-8100 ® Fax: (313) 967-1228 ® E-mail: benefits@waynecounty.com
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UNITED STATES DISTRICT COURT
EASTERN DIVISION OF MICHIGAN
SOUTHERN DIVISION

WAYNE COUNTY RETIREES’ ASSOCIATION, INC.;
AFSCME SUBCHAPTER 38; EUGENE WRIGHT,
ANTHONY CECE, DOUGLAS WADLIN, CHARLES BONZA,
EVELYN GLANTON, MARGY BISHOP, BEVERLY BRODEN,
PAUL PENERACKL, AND KIM SMITH,
on behalf of themselves and all other similarly
situated,
Case No.
Plaintiffs Hon.

Vs

CHARTER COUNTY OF WAYNE, and

WARREN EVANS, Individually and in

his official capacity of Wayne County

Executive, and Ex-Official

Member of the Wayne County Employees'

Retirement System, and GARY WORONCHAK,
Individually and in his official capacity

As Chairman of the Wayne County Commission,

And Ex-Official Member of the Wayne County

Employees' Retirement Commission, WAYNE COUNTY
EMPLOYEES' RETIREMENT SYSTEM AND ITS TRUSTEES;
JOHN DOE NO. 1 THROUGH JOHN DOE NO. 8,
INDIVIDUALLY AND IN THEIR OFFICIAL CAPACITY AS
BOARD MEMBERS OF THE WAYNE COUNTY EMPLOYEES'
RETIREMENT COMMISSION, jointly and severally,

Defendants

JAMIL AKHTAR P.C.

By Jamil Akhtar
Attorney for Plaintiff
7577 U.S. Hwy. 12
Onsted, MI 49265

Tx. 517-467-7373
Facsimile (517) 858-0190
Email: jimakhtar@att.net
-AND -

MARK PORTER & ASSOCIATES

By Mark Porter

Attorney for Plaintiff

551 East 11 Mile Road, Suite 3D

PO Box 71527

Madison Heights. Michigan 48071-0527
Tx (248) 547.1911

Facsimile (248) 547.1917

PgiD1



2:16-cv-10546-BAF-EAS Doc# 1 Filed 02/15/16 Pg20of36 PglD2

COMPLAINT AND JURY DEMAND

Plaintiffs (*Class Representatives”) on behalf of themselves and all persons
similarly situated, by their attorneys, Jamil Akhtar, P.C. by Jamil Akhtar and Mark
Porter & Assoclates, by Mark Porter, complaint against the Defendants is as follows:

JURISDICTION AND VENUE

1.  This is an action for equitable relief and damages alleging that
Defendants have breached its obligations owed to Plaintiffs, to provide specific health
care and other retirement benefits and coverage to Plaintiffs as retirees. Plaintiffs also
allege that Defendants have violated their constitutional rights by substantially
impairing their contractual rights and depriving them of property contrary to due
process of law. These claims are asserted under 42 U.S. C. §1983 and this court has
jurisdiction to hear these claims under 28 U.S.C. §1331. This Court has supplemental
jurisdiction to consider any claims brought pursuant to Michigan law and the Michigan
constitution.

2. This action is brought as a class action by the Wayne County Retirees
Association (WCRA), AFSCME Sub-Chapter 38 and the Class Representatives on behalf
of themselves and a similarly situated class of retirees and surviving spouses and
dependents pursuant to Rule 23(a) and Rule 23(b)(1) and (2) of the Federal Rules of
Civil Procedure.

3. In Count I, brought under 42 USC §1983 as well as the state constitution,
Plaintiffs seek damages as well as declaratory and injunctive relief where Defendants
have deprived Plaintiffs of a property interest without procedural due process and in
violation of substantive due process, as well as a taking of property without just
compensation, in violation of 42 U.S.C §1983, U.S. Const. Amend. 14, and Article
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1§17 and Article IX §24 of the Constitution of the State of Michigan. Additionally,
Defendants Robert Ficano, County Executive Evans and Charter County of Wayne acted
pursuant to an official policy or custom.
PARTIES

4, Plaintiff, Wayne County Retirees’ Association, Inc., (hereinafter WCRA) is
a non-profit corporation registered with the Michigan Department of Licensing and
Regulatory Affairs. The WCRA was formed “to represent the interests of retirees of
Wayne County in regard to their retirement benefits from the Defendant-County,
including all type of health and medical benefits and insurance benefits, including
advocacy, lobbying and/or litigation*; plaintiff, Eugene Wright serves as the current
president of WCRA; at the time of filing this complaint, WCRA has approximately 100
dues paying members.

5. Plaintiff, AFSCME Sub-Chapter 38 is affiliated with the American
Federation of State, County and Municipal Employees and is chartered by said labor
organization; further, Sub-Chapter 38 is a non-profit corporation registered with the
Michigan Department of Licensing & Regulatory Affairs. Plaintiff, Sub-Chapter 38,
represents approximately 1700 retirees from Wayne County, Michigan.

6. Plaintiff and class representative, Anthony Cece, is a member of the
WCRA, was employed by Wayne County and retired on December 1, 2010, At the time
of his retirement, he was a Lieutenant in the Sheriff’s Department and was represented
by a collective bargaining unit; AFSCME Council 25, Local 3317. Defendant’s reduction
or elimination of benefits has caused a financial hardship and irreparable injury by
threatening to interfere with his level of healthcare.

7. Plaintiff and class representative, Eugene Wright, is a member of the
WCRA, was employed by Wayne County and retired on 3-1-15. At the time of his
retirement, he was a Corporal in the Sheriff’s Department and was represented by the
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Police Officers’ Association of Michigan. He is not currently a Medicare eligible retiree
who receives health insurance benefits through the plan in place at the time of his
retirement, and also receives or has received other benefits as a result of his
employment. Defendant’s reduction or elimination of benefits has caused a financial
hardship and frreparable injury by threatening to interfere with his level of healthcare.

8. Plaintiff and class representative, Douglas Wadlin, is a member of the
WCRA who was employed by Wayne County and retired on 11-30-2004. At the time of
his retirement, he was a Corporal in the Sheriff's Department and was represented by
the Police Officers Association of Michigan. He is not currently a Medicare eligible
retiree who receives health insurance benefits through the plan in place at the time of
his retirement, and also receives or has received other benefits as a result of his
employment. Defendant’s reduction or elimination of benefits has caused a financial
hardship and irreparable injury by threatening to interfere with his level of healthcare.

9. Plaintiff and class representative, Evelyn Glanton, is a member of the
WCRA, was employed by Wayne County and retired on 8-1-2009. At the time of her
retirement, she was represented by the Governmental Administrator Association. She
is not currently a Medicare eligible retiree, receives health insurance benefits through
the plan in place at the time of her retirement, and also receives or has received other
benefits as a result of her employment. ‘s’s reduction or elimination of benefits has
caused a financial hardship and irreparable injury by threatening to interfere with her
level of healthcare.

10. Plaintiff and class representative, Charles Bonza, is a member of AFSCME
Sub-Chapter 38 who was employed by Wayne County and retired on 8-30-2015. He is
not currently a Medicare eligible retiree who receives health insurance benefits through
the plan in place at the time of his retirement, and also receives or has received other

benefits as a result of his employment. Defendant’s reduction in elimination of
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benefits has caused a financial hardship and irreparable injury by threatening to
interfere with his level of healthcare.

11,  Plaintiff and class representative, Margy Bishop, is a member of AFSCME
Sub-Chapter 38 who was employed by Wayne County and retired on 8-30-2015. She s
not currently a Medicare eligible retiree who receives health insurance benefits through
the plan in place at the time of her retirement, and also receives or has received other
benefits as a result of her employment. Defendant’s reduction or elimination of
benefits has caused a financial hardship and irreparable injury by threatening to
interfere with her level of healthcare.

12. Plaintiff and class representative, Beverly Broden, is a member of AFSCME
Sub-Chapter 38 who was employed by Wayne County and retired on 8-30-2015. She is
not currently a Medicare eligible retiree who receives health insurance benefits through
the plan in place at the time of her retirement, and also receives or has received other
benefits as a result of her employment. Defendant’s reduction or elimination of
benefits has caused a financial hardship and irreparable injury by threatening to
interfere with her level of healthcare.

13. Plaintiff and class representative, Paul Penerackl, is a member of AFSCME
Sub-Chapter 38 who was employed by Wayne County and retired on 8-30-2015. He is
not currently a Medicare eligible retiree who receives health insurance benefits through
the plan in place at the time of his retirement, and also receives or has received other
benefits as a result of his employment, Defendant’s reduction or elimination of
benefits has caused a financial hardship and irreparable injury by threatening to
interfere with his level of healthcare.

14, Plaintiff and class representative, Kim Smith, is a member of AFSCME
Sub-Chapter 38 who was employed by Wayne County and retired on 8-30-2015. Shels

not currently a Medicare eligible retiree who receives health insurance benefits through
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the plan in place at the time of her retirement, and also receives or has received other
benefits as a result of her employment. Defendant’s reduction or elimination of
benefits has caused a financial hardship and irreparable injury by threatening to
interfere with her level of healthcare.

15. At all relevant times Defendant, County Executive Evans, was the elected
County Executive and an ex-official member of the Wayne County Retirement Systems
Board of Trustees.

16. At all relevant times, Defendant, Gary Woronchak, was an elected County
Commissioner, and appointed to be the Chairman of the Board of Commissioners and
an ex-official member of the Wayne County Employees’ Retirement Systems Board of
Trustees.

17. At all relevant times Defendant, Wayne County Employees’ Retirement
System, had Statutory, Charter and Enabling Ordinance authority, to manage the funds
and administration of the Wayne County Employees’ Retirement System; as such,
pursuant to Act 314 P.A .1965, the Commission had a fiduciary duty to protect the
retirees’ benefits and to protect the retirees’ representation on the Commission.

18. On February 10, 2016 Defendant County Executive Evans with the
apparent approval of Defendant, Woronchak, sent a letter to the Director of the Wayne
County Employees'’ Retirement Commission, Mr. Robert Greden , advising him that as
of October 1, 2015 County Executive Evans through his anonymous appointees to the
Retirement Commission were in charge of the Retirement Commission and the
Commissioners who were serving prior to October 1, 2015 were forbidden to take any
action; further County Executive Evans through his Corporation Council advised Mr.
Greden that any action taken by the Commission as it relates to hiring outside counsel
was not recognized.

SUMMARY OF FACTS
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19.  Plaintiff hereby incorporates paragraph 1 through 18 above to aveid
repetition.

20. On or after approximately May 1, 2007, all collective bargaining
agreements, contained a provision which provided for retirees to receive the same
medical and prescription benefits as received by active employees. The applicable
language in the Collective Bargaining Agreement basically provided as follows:

D.  Employees who retire from County service who are eligible for post-

retirement health care benefits shall participate in the same health care plan

options, coverages, co-pays, deductibles, etc., as active employees covered by this,
or any subsequent, collective bargaining agreement.

Employees retiring under the provisions of this Agreement shall make
monthly contributions toward the cost of medical and prescription drug benefits
based on the average monthly premiums and/or illustrative rates (“rates”) of the
medical and prescription drug plans available to retivees. The average monthly
rates for the separate medical and prescription drug plan categories shall be
calculated by averaging the single-person, two-person and family rates of each
available plan resulting in an average monthly plan rate for each available plan.
The average monthly plan rates for the PPO and HMO medical plans shall then
be further averaged together to reach the standard average monthly medical
plan rate.

Retirees enrolling in either the PPO or the HMO plan option shall
contribute ten percent (10%) of the standard average monthly medical plan rate
in addition to ten percent (10%) of the average monthly prescription drug plan
rate.

Contributions toward the cost of retiree healthcare shall continue at the

appropriate rate as described above until the first of the month after the retiree is
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within five (5) years of eligibility for Medicare due to age. The rate in effect at

that point in time shall thereafter be the maximum monthly contribution rate for

that retiree and shall be assessed until such time as the retiree and all covered

dependents have enrolled in Medicare. Contributions toward health care costs

shall not be assessed against the retiree during months when all covered

members are enrolled in Medicare.

21. On December 16, 2015, defendant, County Executive Evans, published a

“Memorandum” to all Wayne County employees of his intent to implement healthcare

and prescription drug plan changes effective January 1, 2016. (Exhibit 1)

22. Changes to the active employees’ medical/prescription benefits include
but are not limited to the following:

a.

Effective January 1, 2016 a high deductible
medical/prescription plan would go into effect, wherein the
active employees with a family plan; co-pays would be
$2600.00 before any insurance coverage would be provided;

Employees would now be required to pay 25% of the
premium for medical insurance which amounts to $§107.22
for a single person; $257.33 for a (2) person policy and
$321.66 for a family policy payable on a monthly basis; by
way of a deduction from their March 1st retirement checks

Active employees will receive an annual bonus in the amount
of $1300.00 to be placed in a health saving account to pay
for the high deductible co-pays of up to $2600.00 per year
for a full family policy.

Based upon good faith information and belief, County
Executive Evans will, as of the March 1, 2016, start deducting
from retirees’ month retirement check, the 25% medical
insurance premium co-pay.

23. Based upon good faith information and belief, County Executive Evans, if

he has not already done do, will implement the high deductible insurance plan for all

retirees, which require a first dollar payment of $2600.00 deductible.
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24. Based upon good faith information and belief, County Executive Evans
will not provide retirees with the same $1300.00 bonus, to be placed in a HRA as

received by active employees.

26.  Plaintiffs, WCRA and AFSCME Sub-Chapter 38 and the named and class
Plaintiffs herein, have not received notice of the change in premiums and co-pays as
sald information has not been made available by the Defendants.

27.  On February 10, 2016 Evans sent a letter to the members of the Wayne
County Retirement Commission advising that as of October 1, 2015 they were removed
from their position as Trustees of the Retirement System. (Exhibit 2)

CLASS ACTION ALLEGATIONS

28. Plaintiffs hereby incorporate paragraph 1 through 27 above to avoid
repetition.

29  The individual Plaintiffs bring this action on behalf of themselves, and on
behalf of those similarly situated. Pursuant to Act 314, PA 1965; §21(2), plaintiff’s
intent is to protect the retiree representatives on the Retirement Commission and
more specifically the two (2) retiree representatives elected to the Commission by
retirees were not provided with the due process mandated by § 21(2) of Act 314, P.A.
1965; MCL 38.1141.

30 The individual Plaintiffs bring this action on behalf of themselves, and on
behalf of those similarly situated, pursuant to Federal Rule of Civil Procedure 23(a) and
(b)(1)(A) and (B)(2) and (3).

31. The individual Plaintiffs seek to represent a class of all represent a class
of individuals represented by WCRA and Sub-Chapter 38 who were or are participants
or beneficiaries in the lifetime health insurance benefits plan or plans arising under
collective bargaining agreements between the County of Wayne and various labor

9
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organizations, or participants or beneficiaries in lifetime health insurance plans arising
from ordinances and mutually explicit understandings establishing a property interest
in lifetime health insurance in the absence of representation by a labor organization
that resulted in plans provided under collective bargaining agreements.

32. The exact number of the members of the proposed class is not presently
known, but based on information and belief the number is in excess of 1500 persons,
and is so numerous that joinder of all members of the proposed class in this action is
1mpracﬁcable.

33. There are questions of law and fact common to the class, including legal
and factual questions pertaining to the retirement health benefits provided under
applicable collective bargaining agreements and ordinances and past practices, and to
the propriety under federal and state law of Defendants’ discontinuation or
modification, and threatened discontinuation or modification, of various retirement
health care benefits.

34, The individual Plaintiffs’ claims are typical of the claims of members of
the proposed class in that all these claims arise under collective bargaining
agreements, ordinances and past practice and conduct. The plans cover retirees as
well as their eligible spouses and dependents. Additionally, the claims relate to
Defendants’ wrongful reduction or threatened reduction of retiree health insurance
benefits contrary to relevant agreements.

35. The individual Plaintiffs will fairly and adequately represent the interests
of the proposed class because they have the same or similar claims and interests
arising out of the same or similar operative facts and the same or similar law and
contract obligations and retiree health plans, and because they have secured
representation of attorneys who are skilled, knowledgeable, and experienced in labor

and employment law, civil constitutional litigation and multiparty and class action

10
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litigation involving attempts to reduce or eliminate the retirement benefits of public
sector retirees.

36. Defendants' wrongful acts were undertaken on grounds that are generally
applicable to the proposed class members, making final injunctive relief or
corresponding declaratory relief appropriate with respect to the class as a whole.

37. The common questions of law and fact that are implicated predominate
over any questions that affect only individual members of the proposed class, and
class action is far superior to any other available methods for the fair and efficient
adjudication of this controversy.

38. Plaintiff hereby incorporates paragraph 1 through 37 above to avoid
repetition.

39. On the date of their retirement, the individual Plaintiffs had a binding
contract with the Defendant, Wayne County, for lifetime medical insurance benefits.
(See paragraph 20 above).

40. A collective bargaining agreement creates a property interest which can
only be taken away from the Plaintiffs as a result of providing the Plaintiffs with the
appropriate due process of law as required by Amendment 14 to the U. S. Constitution.
(Hahn v Star Bank, 190 F3d 708, 716 (6th Cir. 1999).

41. The Plaintiffs’ lifetime retirement, medical and prescription drug benefits
constitute a property interest in addition to being established by contract, said rights .
are also protected by Article IX §24 and Article 1 §17 of the 1963 Michigan
Constitution; see also Wayne County Ordinance 32.

11
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42. The retirement benefits which the Plaintiffs claim is a “property right",
are referred to as “mirror plan benefits” and which are the same level of benefits
provided to active employees. Benefits are divided into two components; (1) part one
is the level of medical and drug services to be provided for under the plan and (2) the
second component js the cost of the plan and who pays what amount.

As can be seen by reviewing the pre September 21, 2015, labor agreements, this

division between the level of benefits and cost of the insurance is clear:

D. Employees who retire from County service who are eligible for postretirement
health care benefits shall participate in the same health care plan options,
coverages (excluding Master Medical and dental coverage), co-pays,
deductibles, etc. as active employees covered by this, or any subsequent,
collective bargalning agreement.

Employees retiring under the provisions of this Agreement shall make monthly
contributions toward the cost of medical and prescription drug benefits based
on the average monthly premiums and/or illustrative rates (“rates”) of the
medical and prescription drug plans available to retirees. The average monthly
rates for the separate medical and prescription drug plan categories shall be
calculated by averaging the single-person, two-person, and family rates of
each avallable plan resulting In an average monthly plan rate for each avallable
plan. The average monthly plan rates for the PPO and HMO medical plans shall
then be further averaged together to reach the standard average monthly
medical plan rate.

Retirees enrolling in either the PPO or the HMO plan option shali contribute ten
percent (10%) of the standard average monthly medical plan rate In addition
to ten percent (10%) of the average monthly prescription drug plan rate. -
Contributions for each plan year will be Increased/decreased at the same rate
at which reported monthly illustrative rates or premiums increase or decrease,
not to exceed ten percent (10%) over the previous plan year's contribution
rate for the specified plan.

Contributions toward the cost of retiree healthcare shall continue at the
appropriate rate as described above until the first of the month after the retiree
Is within five (5) years of eligibility for Medicare due to age. The rate in effect
at that point in time shall thereafter be the maximum monthly contribution
rate for that retiree and shall be assessed until such time as the retiree and ali
covered dependents have enrolled In Medicare. Contributions toward health

12
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care costs shall not be assessed against the retiree during months when all
covered members are enrolled in Medicare. (Exhibit 5 (a)

Employees who retire from County service who are eligible for post retirement health care
benefits shall participate in the same health care plan options, coverages, co-pays,
deductibles, efc. as active employees covered by this, or any subsequent, collective
bargaining agreement.

Employees retiring under the provisions of this Agreement shall make monthiy
contributions toward the cost of medical and prescription drug benefits based on the
average monthly premiums and/or illustrative rates (“rates”) of the medical and
prescription drug plans available to retirees. The average monthly rates for the separate
medical and prescription drug plan categories shall be calculated by averaging the single-
person, two-person and family rates of each available plan resulting in an average monthly
plan rate for each available plan. The average monthly plan rates for the PPO and HMO
medical plans shall then be further averaged together to reach the standard average
monthly medical plan rate.

Retirees enrolling in either the PPO or the HMO plan option shall contribute ten percent
(10%) of the standard average monthly medical plan rate in addition to ten percent (10%)
of the average monthly prescription drug plan rate. Retirees electing to enroli in the
Traditional plan option shall contribute an amount equal to retirees enrolled in the PPOor
HMO plan option plus the monthly rate difference between the standard average monthly
medical plan rate and the average monthly Traditional plan rate.

Contributions toward the cost of retiree healthcare shall continue at the appropriate
rate as described above until the first of the month after the retiree is within five (5)
years of eligibility for Medicare due to age. The rate in effect at that point in time
shall thereafter be the maximum monthly contribution rate for that retiree and shall
be assessed until such time as the retiree and all covered dependents have
enrolled in Medicare. Contributions toward health care costs shall not be assessed
against the retiree during months when all covered members are enrolled in
Medicare. (Exhibit 5(A))

43, The Plaintiffs will be irreparably harmed by the actions of the

Defendants, a request for injunction is included in this lawsuit; the reduction in
medical insurance coverage constitutes irreparable harm, meriting a preliminary

injunction; Hinckley v Kelsey-Hayes Co., 866 F Sup 1034, 1044 (Ed Mich 1994); City

13
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751 F3d 427 (en bac

6th Cir. 2014) (Exhibit 3).

44. Without providing the Plaintiffs with notice or the right to have a hearing,
the Defendants, on January 1, 2016, changed the retirement, medical and prescription
insurance benefits which Plaintiffs were to receive on a lifetime basis. All such
changes were done without notice and without a right to appeal, in violation of
Pléintiffs’ rights to due process.

45. Pursuant to Wayne County Code at §141(43), the Plaintiffs are guaranteed
their medical and prescription benefits until they reach age 65 when they must apply
for Medicare supplemental insurance benefits. (Exhibit 4)

46. The Plaintiffs are for the most part, live on fixed incomes, and are now
required to pay between $107.22 to $321.66 per month, for their 25% insurance
premium payments. (Exhibit 1)

47. Under the terms of the high deductible insurance plan, retirees are now
required to pay out of pocket co-pays of $1300.00 to $2600.00 deductible prior to
receiving medical and prescription coverage under the terms of the County
medical/prescription high deductible plan. (Exhibit 5(b); high deductible heath plan)

48. County Executive Evans’ actions as herein stated were done under color
of law.

WHEREFORE PLAINTIFFS REQUEST judgment against the Defendants for the
following relief:

a A Declaratory Judgment pursuant to 28 U.S.C. 2201 declaring that the
Defendants” actions in depriving Plaintiffs of their constitutionally
protected property interests in continued medical/prescription benefits
without notice, is unlawful and violative of the rights of Plaintiffs under
the due process clause of the 14th Amendment;

b. Preliminary and permanent injunctive relief pursuant to Federal Rule of
Civil Procedure 65 reinstating Plaintiffs’ medical/prescription benefits;

14
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C

d.

49,
repetition.

50.

Award Plaintiffs any and all damages incurred as a result of the
Defendants’ actions;

Award Plaintiffs compensatory damages sufficient to compensate them
for their mental anguish, emotional distress, embarrassment, humiliation
and damages as a result of Defendants’ actions;

Award Plaintiffs punitive damages against Defendant governmental
officials and against Defendant, County Executive Evans, as a result of the
reckless indifference with which he violated Plaintiffs’ right to due
process of law;

Award to Plaintiffs of costs and disbursements of this action, including
reasonable attorney’s fees pursuant to the Civil Rights Attorney’s Fees
Award Act of 1976, 42 U.S.C. 1988 (b);

Award to Plaintiffs such other and additional legal and/or equitable relief
to which they are entitled to.

Plaintiff hereby incorporates paragraphs 1 through 48 above to avoid

All retired employees of Wayne County are guaranteed the right to vote

and elect (2) members of the Wayne County Retirement System Board of Trustees.

Sl

This property right is created by the Wayne County Charter at Article VI-

Retirement, §6.111 and §6.112 Retirement Commission which provides as follows:

“ARTICLE VI - RETIREMENT

6.111 Retirement System

The Wayne County Employees Retirement System created by ordinance

is continued for the purpose of providing retirement income to eligible
employees and survivor benefits. The County Commission may amend the
ordinance, but an amendment shall not impair the accrued rights or
benefits of any employee, retired employee, or survivor beneficiary.
COMPILER'S COMMENTS:

15
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The Wayne County Retirement Ordinance was republished on
November 20,1986 (Ordinance 86-486) to incorporate all prior
amendments, conform the ordinance with federal law remove outdated
provisions, and reconcile inconsistent terminology. This was done again on
November 17,1994 in Ordinance 94-747, which has since been amended by
Ordinances 97-728, 98-

335, 2000-536,2002-1103, 2002-1147,2003-124, 2005-924 and
2010-514. (Code Chapter 141)

It has been ruled that those provisions of the Wayne County Retirement
Ordinance which provided for "20 and out" benefits for non-union
employees were invalid because in conflict with MCL 46.12a which
requires that a county employee have at least 25 years of service to
become eligible for retirement benefits if less than 60 years of age. Donald
Gray vs. Wayne County Retirement System, et al Civil Action No. 84-401
649 CK, August 31, 1984, Third Circuit Judge Roland Olzark presiding.)
6.112 Retirement Commission.

The Retirement Commission is composed of 8 members: The CEO or
the designee of the CEO, the chairperson of the County Commission, and 6
elected members. The members must be residents of Wayne County. Four
members shall be active employees elected by active employees of the
County in the manner provided by ordinance and 2 members shall be
retired employees elected by retired employees of the County in the
manner provided by ordinance. The term of the elected members is 4

years. The Retirement Commission shall administer and manage the

Retirement System. The costs of administration and management of the

16
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Retirement System shall be paid from the investment earnings of the
Retirement System.

COMPILER'S COMMENTS:

In Opinion 88-012, the Corporation Counsel advised that the
Retirement Commission was without authority to amend the Retirement
Ordinance or to expand benefits beyond those authorized by the
Ordinance.” (Exhibit 6)

S2. Wayne County Home Rule Charter provision 6.112 was implemented by
way of the adoption of the Wayne County Code of Ordinances (Chapter 141- et seq.
Retirement). (Exhibit 7)

53. Wayne County Ordinance §14]-35-Retirement Commnission (a)(1)(d)

provides as follows:

“(2) retired members who are residents of Wayne County to be elected by
the retired members and beneficiaries. The election shall be conducted in
accordance with procedures adopted by the Retirement Commission.”

S4.  Property rights are created by contract and by law. (Hahn v Star Bank,
190 F3d 708, 716 (6th Cir. 1999).

SS.  Under the provisions of Act 436 P.A. 2012 a Consent Agreement was
approved by the State Treasurer, signed on August 21, 2015. (Exhibit 8). Defendant,
County Executive Evans, forced all Unions with the exception of Local 3317, to agree to
a contract provision which would allow Evans to reorganize the membership of the
Retirement Commission; in part the retiree representatives would be changed from two
elected representatives to one elected representative. (Exhibit 9-GAA Contract)

56. Defendant, County Executive Evans, has submitted to the County
Commission a request to reorganize the Retirement Commission which would have the

affect of eliminating one of the two retired members elected by the retirees to the

17
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Wayne County Retirement Commission. (Exhibit 10, Evans’ letter dated January 11,
2016)

57. Defendant, County Executive Evans, is without authority to unilaterally
amend the Wayne County Charter, the Wayne County Charter can only be amended by
the citizens of Wayne County.

58.  Each of the Collective Bargaining Agreements entered into between
Wayne County and the various unions, prior to September 21, 2015, contained a
provision wherein the:

“The detail provisions of the Wayne County Employees’ Retirement System
shall control except where changed or modified below.”

59. In addition to union employees of Wayne County, there are non-
unionized employees who are members of the retirement system; most important is
that there are several thousand retired members who would be disenfranchised if
defendant, County Executive Evans, is allowed to change the composition of the
Retirement Commission without a Charter amendment. County Executive Evans is
attempting to eliminate a property right created by law, by eliminating (1) of the (2)
retired members of the Wayne County Retirement Commission in violation of the
members’ rights of due process under the 14th Amendment to the United States

Constitution.

60. United States District Court Judge Judith E. Levy, in the matter of

County Executive Evans, on December 4, 2015 entered an Order wherein the Court
stated:

“Plaintiff may, however, allege that their rights to pensions and vested
retirement benefit, as well as thelr right to representation on the
government Public Employee Pension Board, are property rights, and that
the right to arbitration are procedural rights owned before plaintiff are
deprived of their property rights.” (Exhibit 11).

18
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In the AFSCME Council 25 case, the Plaintiffs represented active employees and
not retirees. However, Article IX, §24 of the Michigan Constitution provides that
retirees’ vested rights cannot be diminished or impaired and are considered
contractual. (Exhibit 12)

Under Act 314, PA 1965, the County Charter and County Ordinances, the
composition of the Retirement Commission, creates a property right protected by the
14th Amendment.

61. As of the date of each of Plaintiffs’ retirement, they had a vested right to
participate in the management and operation of the Wayne County Employees’
Retirement System by way of selecting (2) retirees to represent their interests.

62. Defendants have placed the Retirement Commission {Exhibits 2 and 10)
on notice that at its meeting of February 29, 2016, County Executive Evans will attempt
to seat his personally selected members of the Retirement Commission.

Plaintiffs through their representation by their two elected Trustees now
presently have a 25% voting right on the Commission; whereas under Evans’ plan
retirees will only have a 1/10 vote on the Commission. (Exhibit 9).

WHEREFORE PLAINTIFFS REQUEST judgment against the Defendants for the
following relief:

a A Declaratory Judgment pursuant to 28 U.S.C. 2201 declaring that the
Defendants’ actions in depriving Plaintiffs of their constitutionally
protected property interests in continually to have the right to select the
(2) retiree members on the Retirement Commission is unlawful and

violative of the rights of Plaintiffs under the due process clause of the
14th Amendment;

b. Preliminary and permanent injunctive relief pursuant to Federal Rule of
Civil Procedure 65 reinstating Plaintiffs’ medical/prescription benefits;

(3 Award Plaintiffs any and all damages incurred as a result of the
Defendants' actions;

d. Award Plaintiffs compensatory damages sufficient to compensate them

for their mental anguish, emotional distress, embarrassment, humiliation
and damages as a result of Defendants’ actions;

19
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e Award Plaintiffs punitive damages against defendant, governmental
official; against defendant, County Executive Evans, as a result of the
reckless indifference with which he violated Plaintiffs’ due process of law;

f. Award to Plaintiffs of costs and disbursements of this action, including
reasonable attorney’s fees pursuant to the Civil Rights Attorney’s Fees
Award Act of 1976, 42 U.S.C. 1988 (b);

g Award to Plaintiffs of such other and additional legal and/or equitable
relief to which they are entitled to.

63. Plaintiff hereby incorporates paragraphs 1 through 62 above to avold

repetition.

64. On August 8, 2013 the Wayne County Commission passed Ordinance No.
2013-500 which provides as follows:

Chapter 32 - COUNTY BENEFITS
Sec. 32-1. - Citation.
This chapter may be cited as the county benefits ordinance.
Sec. 32-2. - Definitions. Modified

For purpose of this chapter words, terms and phrases shall have the
following meanings:

Benefit means a healthcare; retirvement; pension; insurance; leave time;
bonus; severance; lump sum payment; loan or similar compensation,
arrangement, accommodation or incentive of a financial nature excluding
wages or salary.

Bonus means any lump sum monetary payment received once in a fiscal
year In addition to an employee's wages or salary, or an increase in an
employee's wages or salary that is reduced within 60 days of implementation
of the increase,

Contractor means a person, business, corporation, partmership, sole
proprietorship, joint venture or other private legal entity that has an
agreement, no matter what it is called, to provide goods, services, supplies, or
construction to the County of Wayne.

Elected official means a person who is elected to the office of chief
executive officer, county commissioner, county clerk, register of deeds,
prosecuting attorney, sheriff, treasurer, circuit court judge or probate court
Judge within the County of Wayne.

Employee means any person who receives wages or a salary from the
County of Wayne regardless of the number of hours worked by or the position
of employment held by the person.

20



2:16-cv-10546-BAF-EAS Doc #1 Filed 02/15/16 Pg210of36 PgiD 21

Leave time means vacation, annual, sick, holiday, personal business or

other similar time compensated by the County of Wayne.
Sec. 32-3, - Commission findings.

(a) The Wayne County Commission finds that the chief executive officer
has specifically tailored, offered and provided special benefits and/or
accommodations to individuals who serve as appointees in his administration.

(b) The Wayne County Commiission finds that the expenditure of public

funds requires great responsibility and stewardship to maintain public
confidence,

(Ord, No. 2013-500, § 1, 8-8-13)

Sec. 32-4, - County benefits.

(a) The County of Wayne shall not provide any benefit to, or any change
to an existing benefit, for an elected official, employee or contractor without
prior approval, by a mqjority vote, of the Wayne County Commission.

(b) Notwithstanding subsection (a) of this section, the County of Wayne
shall not offer or provide a benefit to an elected official, employee or
contractor, unless the benefit is offered or provided on the same terms and at
the same time to one of the following groups:

(1) All elected officials;

(2) All union employees within a local;

(3) All non-union or appointed employees within the executive

branch of county government;

(4) All non-union or appointed employees within the legislative

branch of county government;

(5) All non-union or appointed employees within the judicial
branch of county government; or

(6) All similarly situated contractors.

(c) Notwithstanding subsections (a) or (b) of this section, the County of
Wayne may provide an elected official, employee or contractor with a benefit,
if the benefit is specifically provided by the Wayne County Charter, law,
resolution, ordinance, or a court of competent jurisdiction.

(d) The chief executive officer or his/her designee shall prepare and
implement policies and procedures to provide for concurrence, uniformity and
consistency in the application of this chapter.

(e) No employee may receive monetary compensation that will result in
him or her exceeding the salary range for his or her position that s in effect
on January 1 of that year without approval of the Wayne County Commission.
(Ord. No. 2013-500, § 1, 8-8-13)

Sec. 32-5, - Existing contractual rights.

This chapter shall not impair any rights under a collective bargaining
agreement or contract of employment with respect to benefits or other
compensation In effect on the date the ordinance from which this chapter is
derived becomes effective.

(Ord, No. 2013-500, § 1, 8-8-13)

Sec. 32-6. - Delegation of authority.
The provisions of this chapter shall supersede any authority delegated
by the Wayne County Commission to execute contracts or otherwise legally
bind the County of Wayme to obligations, except authority delegated by
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resolution of the county commission to the department of corporation counsel
and the commission chairperson to settle legal matters.
(Ord, No. 2013-500, § 1, 8-8-13)

Sec. 32-7, - Penalties.

(a) In addition to any remedies or penalties provided by law, a person
who violates this chapter is guilty of a misdemeanor punishable by a fine of
;ot hr:tore than $500.00 or imprisonment for a period not exceeding 90 days, or

ot

(b) The office of corporation counsel or the office of commission counsel
may institute a civil action in the appropriate district court or in the Third
Circuit Court against a person who violates this chapter to recover any
financial loss on behalf of the county.

(Ord. No. 2013-500, § 1, 8-8-13)

Sec. 32-8. - Application.

This chapter shall apply to any benefit or change in benefit, provided
after the effective date of the ordinance from which this chapter is derived.
65. The individual and class Plaintiffs are entitled to medical and

prescription insurance benefits equal to active employees of Wayne County.

66. The right to medical and prescription insurance constitutes a property
right created by the due process provisions of the 14th Amendment to the United
States Constitution. ((Hahn v Star Bank, 190 F3d 708, 716 (6th Cir. 1999).

67. Wayne County Ordinance 2013-500 in part provides at §34-4 (b) that
employees of Wayne County shall not receive fringe benefits (which include medical
and prescription benefits) “unless the benefit is offered or provided on the same terms
and at the same time in one of the following groups:

2.  All union employees within a local”.

68. On December 16, 2015, Defendant, County Executive Evans, gave notice
that as of January 1, 2016, Wayne County Executive Evans would change medical and
prescription benefits to all union and non-union employees. (Exhibit 1)

69. The Wayne County Commission determined that County Executive Evans’
Order relating to medical and prescription insurance coverage does not apply to
elected Wayne County Commissioners and the Commission own County employees.

(Exhibit 14).
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70.  Because Wayne County Commission employees are covered under
Ordinance 2013-500, the retirees are to recelve the same medical and prescription
benefits as those received by “County employees” that being employees of the Wayne
County Commission.

71. Wayne County Executive Evans has deprived the Plaintiffs of a property
right, that being the same medical and prescription benefits provided to
Commiissioners and their employees in violation Plaintiffs’ rights under the due
process provisions of the 14th Amendment to the United States Constitution.

72. Plaintiffs are entitled to just and proper medical benefits equal to the
benefits received by county employees working for the Wayne County Commission.

WHEREFORE, PLAINTIFF REQUESTS:

a. A Declaratory Judgment pursuant to 28 U.S.C. 2201 declaring that the
Defendants’ actions in depriving Plaintiffs of their constitutionally
protected property interests in continued medical/prescription benefits
without notice, is unlawful and violative of Plaintiffs rights under the due
process clause of the 14th Amendment;

b, Preliminary and permanent injunctive relief pursuant to Federal Rule of
Civil Procedure 65 reinstating Plaintiffs’ medical/prescription benefits;

c. Award Plaintiffs any and all damages incurred as a result of the
Defendants’ actions

d. Award Plaintiffs compensatory damages sufficient to compensate them
for their mental anguish, emotional distress, embarrassment, humiliation
and damages as a result of Defendants’ actions;

e Award Plaintiffs punitive damages against defendant, governmental
official; against defendant, County Executive Evans, as a result of the
reckless indifference with which he violated Plaintiffs’ due process of law;

f. Award to Plaintiffs of costs and disbursements of this action, including
reasonable attorney’s fees pursuant to the Civil Rights Attorney’s Fees
Award Act of 1976, 42 U.S.C. 1988 (b);

g. Award to Plaintiffs of such other and additional legal and/or equitable
relief to which they are entitled to.

COUNT IV
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BREACH OF CONTRACT

73.  Plaintiffs hereby incorporate paragraphs 1 through 72 above to avoid
repetition.

74.  Plaintiffs and prospective class Plaintiffs, at the time of their retirement,
were all covered by Collective Bargaining Agreements, which provided that upon
retirement, the Plaintiffs would receive lifetime medical and prescription drug
insurance which “mirrored” the medical and prescriptions benefits received by active
employees.

75.  Chapter 32 (County Benefits) guaranteed all county workers that they
would receive, at a minimum the same medical and prescription benefits which are
being received by the elected County Commissioners and the Commissioner’s staff.
This guarantee is contained in the County Code of Ordinances at §32. (Exhibit 3)

Chapter 32 - COUNTY BENEFITS
Sec. 32-1. - Citation.
This chapter may be cited as the county benefits ordinance.

(Ord. No. 2013-500, § 1, 8-8-13)

Sec. 32-2. - Definitions. Modified

For purpose of this chapter words, terms and phrases shall have the
following meanings:

Benefit means a healthcare; retirement; pension; insurance; leave time;
bonus; severance; lump sum payment; loan or similar compensation,
arrangement, accommodation or incentive of a financial nature excluding
wages or salary.

Bonus means any lump sum monetary payment received once in a

fiscal year in addition to an employee's wages or salary, or an increase in an
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employee's wages or salary that ts reduced within 60 days of implementation
of the increase.

Contractor means a person, business, corporation, partnership, sole
proprietorship, joint venture or other private legal entity that has an
agreement, no matter what it is called, to provide goods, services, supplies, or
construction to the County of Wayne.

Elected official means a person who is elected to the office of chief
executive officer, county commissioner, county clerk, register of deeds,
prosecuting attorney, sheriff, treasurer, circuit court judge or probate court
Judge within the County of Wayne.

Employee means any person who receives wages or a salary from the
County of Wayne regardless of the number of hours worked by or the
position of employment held by the person.

Leave time means vacation, annual, sick, holiday, personal business or
other similar time compensated by the County of Wayne.

Sec. 32-3. - Commission findings.

(a) The Wayne County Commission finds that the chief executive officer
has specifically tailored, offered and provided special benefits and/or
accommaodations to individuals who serve as appointees in his
administration.

(b) The Wayne County Commission finds that the expenditure of public
funds requires great responsibility and stewardship to maintain public
confidence.

(Ord. No. 2013-500, § 1, 8-8-13)
Sec. 32-4, - County benefits.
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(a) The County of Wayne shall not provide any benefit to, or any
change to an existing benefit, for an elected official, employee or contractor
without prior approval, by a majority vote, of the Wayne County Commission.

(b) Notwithstanding subsection (a) of this section, the County of Wayne
shall not offer or provide a benefit to an elected official, employee or
contractor, unless the benefit is offered or provided on the same terms and at
the same time to one of the following groups:

(1) All elected officials;

(2) All union employees within a local;

(3) All non-union or appointed employees within the executive

branch of county government;

(4) All non-union or appointed employees within the legislative

branch of county government;

(5) All non-union or appointed employees within the judicial
branch of county government; or

(6) All similarly situated contractors.

(c) Notwithstanding subsections (a) or (b) of this section, the County of
Wayne may provide an elected official, employee or contractor with a benefit,
if the benefit is specifically provided by the Wayne County Charter, law,
resolution, ordinance, or a court of competent jurisdiction.

(d) The chief executive officer or his/her designee shall prepare and
implement policies and procedures to provide for concurrence, uniformity
and consistency in the application of this chapter.

(e) No employee may receive monetary compensation that will result

in him or her exceeding the salary range for his or her position that is in
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effect on January 1 of that year without approval of the Wayne County
Commission.

(Ord. No. 2013-500, § 1, 8-8-13)

Sec. 32-5. - Existing contractual rights.

This chapter shall not impair any rights under a collective bargaining
agreement or contract of employment with respect to benefits or other
compensation in effect on the date the ordinance from which this chapter is
derived becomes effective.

(Ord. No. 2013-500, § 1, 8-8-13)
Sec. 32-6. - Delegation of authority.

The provisions of this chapter shall supersede any authority delegated
by the Wayne County Commission to execute contracts or otherwise legally
bind the County of Wayne to obligations, except authority delegated by
resolution of the county commission to the department of corporation counsel
and the commission chairperson to settle legal matters.

(Ord. No. 2013-500, § 1, 8-8-13)
Sec, 32-7. - Penalties.

(a) In addition to any remedies or penalties provided by law, a person
who violates this chapter is guilty of a misdemeanor punishable by a fine of
not more than $500.00 or imprisonment for a period not exceeding 90 days,
or both.

(b) The office of corporation counsel or the office of commission
counsel may institute a civil action in the appropriate district court or in the
Third Circuit Court against a person who violates this chapter to recover any
financial loss on behalf of the county.

(Ord. No. 2013-500, § 1, 8-8-13)
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Sec. 32-8. - Application.
This chapter shall apply to any benefit or change in benefit, provided
after the effective date of the ordinance from which this chapter is derived.

(Ord. No. 2013-500, § 1, 8-8-13)

76.  On December 16, 2015 Defendant, County Executive Evans, advised all
County employees, excluding employees represented by the Police Officers Association
of Michigan and County Commissioners and their staff that as of January 1, 2016, the
new high deductible medical insurance would go into effect. (Exhibit 1).

77.  The December 16, 2015 notice which Defendant, County Executive Evans
gave to County employees, guaranteed that they would receive a $1300.00 cash bonus
to be transferred to the employee’s health saving account (HSA); however, County
Executive Evans, refused to pay Plaintiffs, retired Wayne County employees, the same
$1300.00 bonus. (Exhibit 1)

78. This action by County Executive Evans, of not providing for the same
$1300.00 cash bonus to retirees, constitutes an act of bad faith on Defendants’ part.

79. Many, if not most of the Plaintiffs, live on fixed incomes and depend on
their pension benefits to sustain their standard of living.

80. Wayne County employees are still receiving paychecks every (2) weeks in
addition to paid holidays, paid vacation time, paid sick days, paid shift and weekend
premium pay, all of which are provided for through their Collective Bargaining
Agreement and/or the non-union and executive compensation plan.

81. The January 1, 2016 implementation of the new high deductible health
plan will constitute a severe hardship on the Plaintiffs in that many are faced with a
$2600.00 out of pocket deductible before any of the County medical insurance takes
effect. (Exhibit 1 and Exhibit 5).
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82.  When the high deductible payments are added to the increase in the
employee's premium share going from 10% to 25%, this amounts to a total out of
pocket expense, which could exceed $5000.00 per retiree.

83. It was never the intent of the parties, when in 2007 and thereafter, to
place retirees in a position where they had to choose between medical care and paying
their bills.

84. County Executive Evans did publically state that his contract proposals
were “draconian in nature”.

85. There are currently 5,317 retirees of which 1,175 are classified as
“mirror” retirees with an average age of 63.

86. In January 2015 Wayne County Executive Evans published a document
entitled “Wayne County Recovery Plan"; said plan provided for “mirror retirees” to pay
a 10% premium sharing. (Exhibit 15)

87. The Defendants set out on a course of conduct to insure that retirees
would receive less in medical benefits than did active employees; satd actions
constitute fraud on the part of the County-Defendants.

88. The September 21, 2015 contracts entered into between the Defendants
and the employee unions (including Local 3317) are considered adhesion contracts and
therefore are to be considered void ab initio.

89. Federal and Michigan Courts, use the standard rule of contract
interpretation when reviewing complaints and pleadings for breach of contract,
grounded under Collective Bargaining Agreements. Port Huron Educ. Ass'n, MEA/NEA
v Port Huron Area School Dist., 452 Mich. 309, 324(1996); the contract is read as a
whole, to give meaning to all terms within the contract: Century Security Co. v
Charron, 230 Mich App 79 82(1998); cited in Genesee County Community Health
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Dept v Sprague, Michigan Court of Appeals docket #297490; 2011 WL 2557476 (2011)
(Exhibit 5).

90, Federal and Michigan Courts used the collective bargaining contract as
guidance for contract cases involving public employees. Quinn v Police Officexrs Lahor
Counsel ,456Mich 478, 482 n.1 (1998); citing: Demings v City of Ecorse, 423 Mich. 49,
56 (1985).

91. Customary rules of contract interpretation are used to determine the
vested rights of retirees through collective bargaining agreements. UAW v Yardman
716 F2d 1476-1479 (6" Circ 1983); cert denied, 465 US 1007(1984) in the case at bar,
the mutually/ ratified language of the Collective Bargaining Agreements and
Memorandum of Agreements, explicitly created Plaintiffs vested rights to those health
insurance program specified by written agreements.

92. Plaintiffs vested health insurance program are specifically linked to the
pension article and clauses contained in their respective collective bargaining
agreements and memorandum of agreements. Golden V Kelsey-Hayes, 73 F3d 648,
656 (6* Cir 1997). See also Harper Woods Retiree Association, (Exhibit 16)

93. In each case, Plaintiffs provided the accord and satisfaction of their
vested health care insurance programs. They completed the required years of good
faith service; as well as the other requirements demonstrates the Defendants’
agreement that is medical benefits are a contractual obligation, which began at the
retirement date of each Plaintiff; and continued through every successive year,
regardless of language change in subsequent collective bargaining agreements. Cole v
Arvin-Meritox ,515 Fed Supp 2¢ 791, 803(ED Mich 2006). (Exhibit 17).

a. The retirement benefits clause is “general” duration clauses, tied to
“the life times™ of the Plaintiff with no expiration date tied to any subsequent collective
bargaining agreement, Id, at pg-802.
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b. The general duration clause for retiree health care benefits are
opposite the language and set off to the specific duration of health insurance program
for active County employees through subsequent contracts. Id, at pg-803.

94, The Defendants’ unilateral imposition of the health plan changes on
January 1, 2016 is not reasonable in light of changes in health care, nor are they
reasonably commensurate for Plaintiffs, given the fixed income of retirees.

95. The Defendants’ unilateral actions are material breaches of the various
Collective Bargaining Agreements and the Memorandum of Agreements previously
obtained and accord and satisfaction with the Defendants.

96. As aresult of the Defendants willful reputation of the contracts the
Plaintiffs have incurred and will continue to incur substantial economic damages in a
form of the payment of medical insurance premiums and out of pocket co-payments.

WHEREFORE, Plaintiff requests this Honorable Court:

a. Declare the Defendants’ actions of January 1, 2016 to be
material breach of contract.

b. Permanently enjoin the Defendants from making the retiree
healthcare changes, which were unilaterally made as
herein set forth.

C Order returned to the status quo ante for retirees’ health
care insurance, as it operated prior to January 1, 2016 for all
of the Plaintiffs herein.

d.  Grant Plaintiffs their cost and attorney fees pursuant to law
and court rules.

e. Order that all affected retirees and their spouses be made
otherwise whole for all cost incurred by the Plaintiffs after
January 1, 2016.

f. Take such other action the Court deems necessary at law;
equity, and court rules to affect its order.

COUNTV
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97. Plaintiffs hereby incorporate paragraphs 1 through 96 above to avoid
repetition.

98. The individual and class Plaintiffs pursuant to the Wayne County Charter
and Wayne County Code of Ordinances, elect (2) retired representatives to the Wayne
County Employees' Retirement Commission.

99. As of December 31, 2015 Commissioner Elizabeth Misuraca had over a
year remaining in ‘her term of office.

100. As of December 31, 2015 Hugh Macdonald had had over a year remaining
in his term of office.

101. On February 10, 2016 Defendant, County Executive Evans, sent a letter to
Robert Greden the Director of the Wayne County Employees’ Retirement Commission,
advising them that all of the Commission’s actions taken on and after October 1, 2015,
were null and void. County Executive Evans takes the position that the new Collective
Bargaining Agreements provides him with the authority to change the composition of
the Retirement Commission; more specifically County Executive Evans claims the right
to eliminate one of the two retiree elected Commissioners. (Exhibit 2 and Exhibit 10)

102. Pursuant to Act 314, PA 1965 MCL 38.1141, no member of the Retirement
Commission can be removed from his or her elected office, without the Commission
first bringing charges and holding a hearing on his/her removal.; Sec. 21(2) of the Act
provides as follows:

“(2) The governing board vested with the general administration,

management and operation of a system or other decision/making
body that is responsible for implementation and supervision of a

system shall give notice and hold a hearing on the removal of a
member of that board or body for any of the following reasons...”
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103. Sec. 21 of Act 314, PA 1965, creates a property right in the Commissioner
position and therefore, removal can only be for cause.

104. County Executive Evans, by implementing his changes to the Retirement
Commission on a retroactive basis, whereby one of the two retiree members was
removed as of October 1, 2015 said unilateral removal constitutes a deprivation of a
property right, without due process of law, in violation of the 14th Amendment to the
United States Constitution.

105. County Executive Evans is mistaken in his belief that by changing the
Collective Bargaining Agreements to allow him to take control of the Retirement
Commission is authorized by Act 436, PS 2012 and the Consent Agreement approved
by the State Treasurer on August 21, 2015.

106. County Executive Evans cannot point to any statute or court decision
which would allow him to change the makeup of the Retirement Commission, amend
the County Charter without a vote of the people or to amend the Wayne County Code
of Ordinances, all of which provide for the appointment of two Trustees to represent
retirees.

107. As aresult of the retroactive changing of the membership of the
retirement system, the Plaintiffs and the class Plaintiffs had their membership
participation as far as their ability to vote on retirement system business diminished
from 25% participation in voting down to 10% participation in voting without County
Executive Evans amending the Charter, Code of County Ordinances and in violation of
§21 of Act 314, PA 1965.

108. The current elected Wayne County Retirement Commissioners, Tina
Turner, Henry Wilson, Gary Woronchak, and Wayne County Executive Evans, breached
their fiduciary and statutory created obligation to protect the rights of Plaintiffs’
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members to ensure that the Plaintiffs, pursuant to the Wayne County Charter, the
Wayne County Code of Ordinances and Act 314, PA 1965 continue to have two retired
employees serving on the Wayne County Retirement Commission.

109. By breaching its duties as above set forth, S000 retirees have been denied
a statutorily created property right to have representation as required by the Charter,
Code of County Ordinances and Act 314, PA 1965.

WHEREFORE, PLAINTIFFS REQUEST that this Honorable Court enter an
injunction prohibiting County Executive Evans from taking any actions in replacing the
Retirement Commission members and more specifically the representatives of retirees
on the Commission.

Further, plaintiff requests that the Court take the following actions:

a A Declaratory Judgment pursuant to 28 U.S.C. 2201 declaring that the
Defendants’ actions in depriving Plaintiffs of their constitutionatly
protected property interests in having two elected Retirement
Commissioners representing retirees is unlawful and violative of the
rights of Plaintiffs under the due process clause of the 14th Amendment;

b. Preliminary and permanent injunctive relief pursuant to Federal Rule of
Civil Procedure 65 reinstating Plaintiffs’ medical/prescription benefits;

C Award Plaintiffs any and all damages incurred as a result of the
Defendants’ actions

d. Award Plaintiffs compensatory damages sufficient to compensate them
for their mental anguish, emotional distress, embarrassment, humiliation
and damages as & result of Defendants’ actions;

e Award Plaintiffs punitive damages against defendant, governmental
official; against defendant, County Executive Evans, as a result of the
reckless indifference with which he violated Plaintiffs’ due process of law;

£ Award to Plaintiffs costs and disbursements of this action, including
reasonable attorney’s fees pursuant to the Civil Rights Attorney’s Fees
Award Act of 1976, 42 U.S.C. 1988 (b);

g Award to Plaintiffs of such other and additional legal and/or equitable
relief to which they are entitled to.

REQUEST FOR PRELIMINARY INJUNCTION
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110. The damages are irreparable, in that the imposed financial actions -
which have been self-described by Defendant County Executive Evans as “draconian” -
are designed to be beyond “economic.” Said changes will directly and adversely affect
Plaintiffs’ protected entitlements and also adversely affect their access to appropriate
health care. The loss is beyond that which can be financially recovered. Sampson v,
Murray, 415 U.S. 61, 90; 94 S. Ct. 937 (1974); also Basicomputer Corp. V. Scott, 973
F.2d 507, 512 (6th Circ. 1992).

111. There is no adequate remedy at law. The actions and omissions of the
Defendants, coupled with their active solicitation of State intervention, have placed
Plaintiffs in a position where no appeal to any independent forum was available. “A
theoretical right to recover money damages will not constitute an adequate legal
remedy where difficulties in the collection of any judgment render that remedy

illusory.” Winston eneral Driver arehousemen & Helpe

879 F. Supp. 719, 725 (W.D. Ky. 1995). In the case at bar, over 2,500 class members
will all have collective and individual claims against Defendants - on an ongoing basis.

112, The Plaintiffs’ Complaint has demonstrated numerous, “serious
questions going to the merits and frreparable harm which decidedly outweighs any
potential harm to the defendant if an injunction is issued.” Friendship Materials, Inc.,
¥- Michigan Brick, Inc., 679 F.2d. 100, 105 (6th Circ. 1982)

113. The issuance of a preliminary injunction will support the public interest.
For instance, Plaintiffs’ contracts have been in place and relied upon by Plaintiffs’
members for decades. The benefits will not be merely reduced, but completely
eliminated under the guise of a law that facially, and as-applied, violates the U.S.
Constitution. “It is always in the public interest to prevent violation of a party’s
constitutional rights.”

F.3d 1071, 1079 (6th Cir.1994).
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FRAYER FOR RELIEF
WHEREFORE, PLAINTIFF REQUESTS that this Court:

A.  Issue a Preliminary Injunction against all Defendants.

B.  Declare the acts and omissions of all Defendants to be unconstitutional,
in violation of the Plaintiffs rights under Federal law, and void ab initio.

C.  Enter an Order Compelling Defendants to maintain the level of benefits
and representation required under law and contract.

D.  Enter an award of attorney fees pursuant to 42 U.S.C. §1988.

E. Have the Plaintiffs Otherwise Made Whole, by such other relief as
required by law and equity.

Respectfully submitted,
Dated: February 16, 2016

/S/ Jamil Akhtar
Jamil Akhtar, Attorney for Plaintiffs

JURY DEMAND
Plaintiffs hereby demand a trial by jury on the issues set forth by this
Complaint.

Respectfully submitted,

Dated: February 16, 2016 /S/ Jamil Akhtar
Jamil Akhtar, Attorney for Plaintiffs

36



WCRA INJUNCTION BRIEF
EXHIBIT #3



RECOMMENDED FOR FULL-TEXT PUBLICATION
Pursuant to Sixth Circuit 1.0.P. 32.1(b)

" File Name: 14a0094p.06
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

CITY OF PONTIAC RETIRED EMPLOYEES -
ASSOCIATION; DELMER ANDERSON; THOMAS
HUNTER; HENRY C. SHOEMAKER; YVETTE TALLEY;
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Appellants.  Stephen J. Hitchcock, GIARMARCO, MULLINS & HORTON, P.C,, Troy,
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GENERAL, Lansing, Michigan, for Intervenor-Appellee. ON BRIEF: Alec Scott Gibbs, -
Gregory T. Gibbs, LAW OFFICE OF GREGORY T. GIBBS, Flint, Michigan, for Appellants.
Stephen J. Hitchcock, John C. Clark, John L. Miller, GIARMARCO, MULLINS & HORTON,
P.C., Troy, Michigan, for Appellees. Aaron D. Lindstrom, Heather S. Meingast, OFFICE OF
THE MICHIGAN ATTORNEY GENERAL, Lansing, Michigan, for Intervenor-Appellee.
Richard Soble, SOBLE ROWE KRICHBAUM LLP, Ann Arbor, Michigan, Daniel S. Korobkin,
Michael J. Steinberg, AMERICAN CIVIL LIBERTIES UNION FUND OF MICHIGAN,
Detroit, Michigan, John C. Philo, MAURICE & JANE SUGAR LAW CENTER FOR
ECONOMIC & SOCIAL JUSTICE, Detroit, Michigan, for Amici Curiae.

THE COURT delivered a per curiam order. McKEAGUE, J. (p. 9), delivered a separate
concurrence, in which BATCHELDER, C.J., joined.

ORDER

PER CURIAM. Legal, factual, and equitable considerations have developed significantly
since the district court denied the plaintiffs’ request for a preliminary injunction almost two years
ago. In light of these developments, we vacate the district court’s denial of injunctive relief and

remand for further proceedings.

I. BACKGROUND
The basic facts of this case are set out in the panel’s majority and dissenting opinions.
See City of Pontiac Retired Emps. Ass’'n v. Schimmel, 726 F.3d 767, 76971, 779-80 (6th Cir.
2013). In brief, Michigan’s Governor appointed Louis Schimmel as emergency manager for the
City of Pontiac. In December 2011, April 2012, and May 2012, under authority granted to him
by Michigan’s Public Act 4, Schimmel issued orders that would both reduce and eliminate health .

care benefits of retired City employees.

In June 2012, the City of Pontiac Retired Employees Association and its representatives,
Delmer Anderson, Thomas Hunter, Henry Shoemaker, Yvette Talley, and Debra Woods (the
“retirees”), filed a putative class action against Schimmel, the City of Pontiac, and Cathy Square,
the City’s director of human resources and labor relations. Among other things, the retirees
claimed that the orders were prohibited by the Bankruptcy Code and violated the Contract and

Due Process Clauses of the United States Constitution.
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At the same time, the retirees moved to enjoin the City from implementing the proposed
changes to their health care benefits. The district court denied their request for a temporary
restraining order, but it scheduled a hearing to consider their request for a preliminary injunction.
The court heard argument from the parﬁes in July 2012, and it denied preliminary injunctive
relief a week later. The retirees appealed, the district court stayed the case, and the emergency
manager’s orders took effect.

After the parties had filed their principal briefs in this court, Michigan voters repealed
Public Act 4 in November 2012. The Michigan Legislature responded the next month by
enacting Public Act 436, which granted Schimmel powers substantially similar to those he had
under Public Act 4. Under this reenacted authority, Schimmel issued orders in July 2013 that
eliminated all health, prescription drug, dental, life, disability, vision, and hearing insurance for
the retirees until “June 30, 2015, or for so long as the City remains in receivership, whichever is

longer.”

We reversed the district court’s decision in August 2013 and remanded the case for
additional fact-finding and full consideration of potentially dispositive state-law issues. City of
Pontiac Retired Emps. Ass’n, 726 F.3d at 769, 778-79. This court then agreed to rehear the case
en banc and allow the Michigan Attorney General to intervene on behalf of the State of
Michigan. The district court had jurisdiction over the retirees’ claims arising under federal law,
28 U.S.C. § 1331, and we have jurisdiction over the district court’s interlocutory order denying
the grant of an injunction, id. § 1292(a)(1).

II. ANALYSIS
A. Standard of Review

The district court properly identified the four factors it must balance when considering a
motion for preliminary injunction: “(1) whether the movant has a strong likelihood of success on
the merits; (2) whether the movant would suffer irreparable injury without the injunction;
(3) whether issuance of the injunction would cause substantial harm to others; and (4) whether
the public interest would be served by issuance of the injunction.” PACCAR Inc. v. TeleScan
Techs., LLC, 319 F.3d 243, 249 (6th Cir. 2003), abrogated on other grounds by KP Permanent .
Make-Up, Inc. v. Lasting Impression I, Inc., 543 U.S. 111 (2004). “When a party seeks a
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preliminary injunction on the basis of a potential constitutional violation, ‘the likelihood of
success on the merits often will be the determinative factor.”” Obama for Am. v. Husted,
697 F.3d 423, 436 (6th Cir. 2012) (quoting Jones v. Caruso, 569 F.3d 258, 265 (6th Cir. 2009)).
Whether the movant is likely to succeed on the merits is a question of law we review de novo.
NAACP v. City of Mansfield, 866 F.2d 162, 169 (6th Cir. 1989). We review “for abuse of
discretion, however, the district court’s ultimate determination as to whether the four preliminary
injunction factors weigh in favor of granting or denying preliminary injunctive relief.”
Tumblebus Inc. v. Cranmer, 399 F.3d 754, 760 (6th Cir. 2005). This standard is deferential, but
the court may reverse the district court if it improperly applied the governing law, used an

erroneous legal standard, or relied upon clearly erroneous findings of fact. NAACP, 866 F.2d at
166—67.

As an initial matter, the emergency manager’s orders issued in December 2011 and April
2012 under Public Act 4 have been superseded by orders issued in July 2013 under Public Act
436. The retirees’ claims for injunctive relief from the orders issued under Public Act 4,
however, still present a live case or controversy before us. Where a legislative enactment -
forming the basis of a live case or controversy is superseded by a legislative enactment that has
not changed substantially from the initial one, the federal courts retain jurisdiction. See Ne. Fla.
Chapter of Associated Gen. Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 662 & n.3
(1993). In such circumstances, the preferred procedure is to remand for reconsideration under
the amended law, see Green Party of Tenn. v. Hargett, 700 F.3d 816, 824 (6th Cir. 2012), which
we do here. Moreover, the superseding orders do not affect the retirees’ claims for damages

caused by the orders issued under Public Act 4.

B. Likelihood of Success on the Merits
First, the retirees argue that § 903(1) of the Bankruptcy Code prohibits the emergency

manager’s orders reducing their health care benefits from binding them. Section 903(1) provides .
that “a State law prescribing a method of composition of indebtedness of such municipality may
not bind any creditor that does not consent to such composition.” 11 U.S.C. § 903(1). The plain
language of this section is not limited to bankruptcy proceedings. The retirees’ Bankruptcy Code

claim turns on whether Public Act 4 (or Public Act 436, to the extent relevant on remand)
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prescribes a method of composition of indebtedness that binds the retirees without their consent _
and, if so, whether principles of state sovereignty preclude application of § 903(1) in this case.
The record and briefing were not sufficiently developed to permit the district court, or this court,
to consider this and related issues.

Second, the retirees argue that the emergency manager’s orders violated the Federal
Constitution’s Contract Clause. This claim turns in part on whether the emergency manager was
exercising legislative authority when he issued the orders under Public Act 4. See Ross v.
Oregon, 227 U.S. 150, 162 (1913). A Contract Clause claim must be based on a legislative act
because the clause’s prohibition “is aimed at the legislative power of the state, and not at the
decisions of its courts, or the acts of administrative or executive boards or officers, or the doings
of corporations or individuals.” New Orleans Water-Works Co. v. La. Sugar Ref. Co., 125 U.S.
18, 30 (1888). Still, the Contract Clause reaches “every form in which the legislative power of a
state is exerted,” including an “order of some other instrumentality of the state exercising
delegated legislative authority.” Ross, 227 U.S. at 163. Whether actions “are, in law and fact, an
exercise of legislative power depends not on their form but upon whether they contain matter
which is properly to be regarded as legislative in its character and effect.” INS v. Chadha, 462
U.S. 919, 952 (1983) (quoting S. Rep. No. 54-1335, at 8 (1897)) (internal quotation marks
omitted). Some of the orders unilaterally modified collective bargaining agreements, and
another repealed a local ordinance. The district court concluded, without citation to legal
authority, that the emergency manager’s actions were not an exercise of legislative power
because the emergency manager “did not enact any laws.” The court conducted no further
analysis of and made no factual findings about whether the orders are properly regarded as

legislative in character and effect.

In the event the challenged orders are determined to be an exercise of legislative
authority, the Contract Clause claim also turns on whether the impairment of retiree health care
benefits was necessary and reasonable to address the City’s fiscal emergency. See U.S. Trust Co.
of N.Y. v. New Jersey, 431 U.S. 1, 25 (1977). For a substantial impairment of a contract to be
reasonable and necessary, the state must not “impose a drastic impairment when an evident and

more moderate course would serve its purposes equally well,” nor act unreasonably “in light of
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the surrounding circumstances.” Jd. at 31. Furthermore, “a State is not completely free to
consider impairing the obligations of its own contracts on a par with other policy alternatives.”
Id. at 30-31. The district court conducted no analysis of whether the reductions and eliminations
were necessary and reasonable when made, nor did it consider what, if any, practical alternatives

existed. Again, the record central to a determination of this issue was not adequately developed
before the district court.

Third, the retirees argue that the City violated the Fourteenth Amendment by depriving
them of their health care benefits without due process of law. A procedural due process claim .
requires a showing that the plaintiff has been deprived of a protected property interest without
adequate process. Hahn v. Star Bank, 190 F.3d 708, 716 (6th Cir. 1999). “A contract, such as a
collective bargaining agreement, may create a property interest.” Leary v. Daeschner, 228 F.3d
729, 741 (6th Cir, 2000). But to have a property interest in a contractual benefit, a person must
“have a legitimate claim of entitlement to it.” Bd. of Regents of State Colls. v. Roth, 408 U.S.
564, 577 (1972). This issue was not considered thoroughly by the district court. Moreover, we
cannot properly assess the retirees’ claim without analyzing the collective bargaining agreements
in their entireties, which were not before the district court when it considered this issue. Based
on excerpts alone, “it is difficult to discern the intent of the contracting parties and whether
health care benefits were guaranteed indefinitely or were instead subject to change.” City of
Pontiac Retired Emps. Ass’n, 726 F.3d at 788 (Griffin, J., dissenting). Furthermore, the district
court did not consider whether, as a threshold matter, the retirees’ procedural due process claim
is viable in light of Atkins v. Parker, 472 U.S. 115 (1985), and Bi-Metallic Inv. Co. v. State Bd. of
Egqualization, 239 U.S. 441 (1915).

C. Irreparable Harm and Equitable Factors

The district court concluded that the retirees could not face irreparable harm because their
benefits were reduced but not completely eliminated. But “[nJumerous courts have found that
reductions in retiree insurance coverage constitute irreparable harm, meriting a preliminary
injunction.” Hinckley v. Kelsey-Hayes Co., 866 F. Supp. 1034, 1044 (E.D. Mich. 1994)
(collecting cases); see also Welch v. Brown, No. 13-1476, 2014 WL 25641, at *9 (6th Cir. Jan. 3,
2014) (“In totality, the affidavits and testimony in this case indicate that Plaintiffs’ medical -
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treatment may be interrupted by Defendants’ modifications, and such a disruption in care
constitutes irreparable harm.”). The district court failed to consider that a reduction in health

care benefits can cause irreparable harm.

In addition, factual considerations apparently have changed considerably during the -
pendency of this appeal. For one, after oral argument to the initial panel, and under authority
granted by Public Act 436, the emergency manager issued orders eliminating all retiree health
care benefits. The orders remain in effect until June 30, 2015, or so long as the City is in
receivership—whichever is longer. For another, the City no longer has an emergency manager,
but it remains in receivership under control of a city administrator and a transition advisory

board.

These changes alter the equitable concerns balanced by the district court when it denied
the preliminary injunction. Moreover, the City claims that it could not provide the relief the
retirees seek because the particular health insurance in effect when the collective bargaining
agreements were signed or when the retirees retired is no longer commercially available. The
Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010), too has
changed the health care landscape. The prudent course of action requires the district court to
examine, with the assistance of fuller briefing and a more developed record, the legal, factual,

and equitable considerations now in place.

III. CONCLUSION

For the foregoing reasons, we vacate the district court’s order denying a preliminary
injunction and remand for further proceedings consistent with this court’s order. On this general
remand, the parties and district court should develop a more thorough factual record supporting
carefully considered legal arguments about the following: (1) whether, under § 903(1) of the
Bankruptcy Code, Public Act 4 (or Public Act 436, to the extent relevant) prescribes a method of
composition of indebtedness that binds the retirees without their consent and, if so, whether '
principles of state sovereignty preclude application of § 903(1) in this case; (2) whether the
emergency manager’s orders were legislative acts under the Contract Clause; (3) whether the
reductions and eliminations of health care benefits were “necessary and reasonable” under the

Contract Clause; (4) whether the retirees’ procedural due process claim is viable in light of
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Atkins and Bi-Metallic; and (5) assuming the Due Process Clause’s procedural protections apply,
whether the collective bargaining agreements, considered in their entireties, establish protected
property rights.

The district court should also consider whether injunctive relief is proper in light of the
equitable considerations now facing the parties and the public. The parties and the district court
need not focus on the state-law issues presented to this court en banc. Finally, the district court

should permit the parties to supplement the record before it, perhaps through abbreviated
discovery or at an evidentiary hearing.

It is so ordered.
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CONCURRENCE

McKEAGUE, Circuit Judge, concurring. 1 fully concur in the court’s ruling today, but
write separately to afford one point of clarification.

The majority opinion states: “The plain language of this section [meaning subsection
(1) of 11 U.S.C. § 903] is not limited to bankruptcy proceedings.” True enough. However,
§ 903(1) does not exist in a vacuum. It is part of, and in fact an exception to, the main point of a '
longer sentence. The principal purpose of § 903 is to make clear that Chapter 9 of the
Bankruptcy Code does not limit or impair State power. In its entirety, § 903 provides:

This chapter does not limit or impair the power of a State to control, by legislation
or otherwise, a municipality of or in such State in the exercise of the political or
governmental powers of such municipality, including expenditures for such
exercise, but—

(1) a State law prescribing a method of composition of indebtedness of such
municipality may not bind any creditor that does not consent to such composition;
and

(2) a judgment entered under such a law may not bind a creditor that does not
consent to such composition.

11 US.C. § 903.

Thus, subsection (1) is an exception to the general proposition that Chapter 9 does not
limit or impair State power. The exception appears to reflect congressional intent that where
Chapter 9 is invoked, it does operate to limit or impair State power in relation to the specific type
of State law described in subsection (1). Viewed in context, then, the plain language of § 903(1)
may be construed to mean, and today’s opinion should not be read to foreclose the possibility,
that § 903(1) represents a specific limitation on State power only where Chapter 9 has been

invoked.
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under Act2 of the Publio Aots of 8987,
3, Tam fmillar with the provess used under the state Uniform Budgeting and
Assounting act mm‘amgmmmmmmwm
Wayns County,

4. Pursuant to Michigan consdmuoa. Anticls IX, Section 6, Wayne County,

. charter county, Is uited t0 15 ulls,

" 5. ‘Thobome rule chartar for Wayno County provides in Article 5.181(Limits tho

Ad Valorem Property Texss {0 6.07 mils), Purther, cherter provision 5.1810
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7 Wayne County i presently, after reductions required by the Michigan
Constitutlon, Artiole EX, Sut.l.oué (Headley Amendment) 5.6634 mils under
the 15 mil eap. '

8 Page 231 of the 2014 Consolidsted Annual Financlal Report which is sequired
wnder the Uniform Budgeting and Accounting Act, belng Ast 2 of tho Publls
Acta of 1968, states that Wayno County hes been lavying 6.6012 mils since
2005, The 6,6012 mils include the Wayne County voted operating millegs of
09529 wils and the base millage 6£'$.6483 mils.

5. Pags 230 of the 2014 Consolidated Annual end Finaneiel Report states that as
Deoember 1, 2014, the total’ taxable valus for Wayne County to
bu340,043,688,852, which equates to $40,043,688.85 for each mil Jevied,

. exeluding any taxes captured In the local tax increment distriots,

10. Wayno County hus the statatory suthorlty to levy S5.5488 (5.0800 plus
Headley restoration of 0.4688) mils for county operations which would equat
8222,194421 less any tax inorement distiows, Wayne County kas the
statutory sight to request ths voters to approve 5,5488 mils or §222,194,421
in general find operating revenue,
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HOME RULE CHARTER
FOR THE
COUNTY OF WAYNE

As adopted June 16, 1981
by the Wayne County Charter Commission
Approved July 22, 1981
By Governor William G. Milliken

Approved by the Voters
November 3, 1981

Amended by the Voters
August 7, 1984
November 4, 1986
November 3, 1992
November 5, 1996
August 4, 1998
August 3, 2004
November 6, 2012

With Compiler’'s Comments to December 14, 2012




ARTICLE VI RETIREMENT

6.111 Retirement System

The Wayne County Employees Retirement System created by ordinance is continued for
the purpose of providing retirement income to eligible employees and survivor benefits. The
County Commission may amend the ordinance, but an amendment shall not impair the accrued
rights or benefits of any employee, retired employee, or survivor beneficiary.

COMPILER'S COMMENTS:

The Wayne County Retirement Ordinance was republished on
November 20, 1986 (Ordinance 86-486) to incorporate all prior
amendments, conform the ordinance with federal law, remove
outdated provisions, and reconcile inconsistent terminology.
This was done again on November 17, 1994 in Ordinance 94-
747, which has since been amended by Ordinances 97-728, 98-
335, 2000-536, 2002-1103, 2002-1147, 2003-124, 2005-924 and
2010-514. (Code Chapter 141)

It has been ruled that those provisions of the Wayne County
Retirement Ordinance which provided for "20 and out"
benefits for non-union employees were invalid because in
conflict with MCL 46.12a which requires that a county
employee have at least 25 years of service to become eligible
for retirement benefits if less than 60 years of age. (Donald

Gray vs. Wayne County Retirement System, et al Civil Action
No. 84-401 649 CK, August 31, 1984, Third Circuit Judge
Roland Olzark presiding.)

6.112 Retirement Commission

The Retirement Commission is composed of 8 members: The CEO or the designee of the
CEO, the chairperson of the County Commission, and 6 elected members. The members must be
residents of Wayne County. Four members shall be active employees elected by active
employees of the County in the manner provided by ordinance and 2 members shall be retired
employees elected by retired employees of the County in the manner provided by ordinance.
The term of the elected members is 4 years. The Retirement Commission shall administer and
manage the Retirement System . The costs of administration and management of the Retirement
System shall be paid from the investment earnings of the Retirement System.

COMPILER'S COMMENTS:
In Opinion 88-012, the Corporation Counsel advised that the
Retirement Commission was without authority to amend the

Retirement Ordinance or to expand benefits beyond those
authorized by the Ordinance.

68



At the general election held on November 6, 2012, voters rejected by
a vote of 302,104 (yes) to 321,515 (no) a proposed amendment to this
Section. The ballot question certified to the County Clerk read:

“Shall Section 6.112 of the Wayne County Home Rule Charter be
amended to expand the Wayne County Retirement Commission’s
membership from 8 to 9, adding as a member the Wayne County
Treasurer or his or her designee; and also to authorize the
Chairperson of the Wayne County Commission, who is also a
member of the Wayne County Retirement Commission, to appoint a
person to serve as his or her designee on the Retirement
Commission; and further to allow employees and retirees of the
Wayne County Airport Authority to vote for and serve as members
of the Wayne County Retirement Commission with no more than one
member being an airport employee or retiree until such time as the
Airport Authority establishes its own retirement system or pension
plan?”

6.113 Financial Management

The financial objective of the Retirement System is to establish and receive contributions
each fiscal year which, as a percentage of active member payroll, are designed to remain
approximately level from year to year. Specifically, contributions shall be sufficient to (i) cover
fully costs allocated to the current year by the actuarial funding method, and (ii) liquidate over a
period of years the unfunded costs allocated to prior years by the actuarial funding method. The
period of years used in the application of item (ii) shall not exceed 35 years for unfunded
amounts in existence December 1, 1982, 25 years for unfunded amounts resulting from benefit
changes effective on or after December 1, 1982, and 15 years for experience gains and losses
during years ending after November 30, 1981. Contributions made after November 30, 1981,
which are in excess of the minimum requirement, may be used to reduce contribution
requirements in a subsequent fiscal year. The actuarial funding method must produce
contribution requirements which are not less than those produced by the individual-entry-age-
normal-cost-actuarial method.

6.114 Employment of Actuary

The actuary employed by the Retirement System must have 5 years experience as a
practicing actuary.
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the county as is necessary to cause the retirement system to be in compliance with the permissive
service purchase rules of IRC 415(n).

(Ord. No. 94-747, § 32.05, eff. 12-2-94; Ord. No. 2003-124, § 1(6), eff. 3-20-03; Ord. No. 2014-
679, § 1, 11-20-14)

o Sec. 141-43. - Medicare benefits.

Thirty days prior to turning 65 years of age, the retirement member shall complete the necessary
documents to apply for Part B Medicare benefits through the Social Security Administration.
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711 N.W.2d 404 (2006)
269 Mich. App. 383

Sean WERDLOW, Chief Financlal Officer/Finance Director: Roger Short, Budget Director; Ruth
Carter, Corporation Counsel; Roger Cheek, Mayor's Designated Representative; and City of
Detroit, Plaintiffs-Appellants,

v.

CITY OF DETROIT POLICEMEN AND FIREMEN RETIREMENT SYSTEM BOARD OF TRUSTEES,
Detroit Fire Fighters Assoclation Local 344, |.A.F.F., and Detroit Police Command Officers
Association, Defendants-Appellees.

RackeiNo, 284516,
Court of Appsals of Michigan.

Submitted July 12, 2005, at Detroit.
Deaclded January 12, 2008, at 9:00 a.m.
Released (or Publication March 31, 2006.

406 °408 Abbolt, Nicholson, Quilter, Esshaki & Youngblood, P.C, (by Kenneth S, Wilson and Danlel G. Kielezewski), and
Miller, Canfisld, Paddock & Stone, P.L.C. (by John H, Willems), Detroit, Detrolt, for the plaintiffs.

Marians, Ice, Kiass, Legghlo & Israel, P.C. (by Chrlstopher P, Legghlo and John Adam), Royal Oak, for the City of Detroit
Policamen and Firemen Retirement System Board of Trustess.

Helveston & Helveston, P.C. (by Ronsld R. Helveston), Datrolt, for the Detrolt Fire Fighters Assaciation, Local 344,
LAF.F.

Sachs Waldman, P.C. {by Mary Ellen Gurewitz), Datroll, for the Detroit Polica Command Officers Assoclation.

Before: COGPER, P.J., and FORT HOOD and R.S. GRIBBSH, 44,
FORT HOOD, J.

Alabor dispule between the city of Delrolt and the Delroit Police Officers Assoclation (DPOA) was submittad to binding

arbltration pursuant to 1969 PA 312 (Act312), MCL 423,231 et s0q.l1! The arbitration panel determinad that the
composliion of ihe pansion board would ba altered. Praviously an elaven member board, it was concluded thet two
board members would be replaced and a twetfth member would be added. The same pensian board acted on behaif of
lourdifferent unions, and participation in the arbitralion was limited to plalntiff city and the DPOA, Although the arbltration
involved onlyone union, the contract goveming the union for the Detrolt Police Lisutanants and Sargeants Association
{OPLSA) contained an express provision adopting the conditions of the DPOA agreoment2l Howaver, the remalning

407  two unions 2 whose members retirament *407 benefiis ware governed by the same pension board as the members of
the DPOA, allegodiy did not have the same language In thelr callective bargaining agroements, Nonetheless, plaintfis
alleged that the two ramaining unions were bound by the Act 312 arbltration award involving the clty and the DPOA
through the labor principle of pearity.[4] Plaintiffs notad the fact that, In the past, the unions had filed suit to obialn wages
and compensation thalhad been negollated In other Act 312 proceadings. Plaintiffis atismpted io seat the twelva.
mamber pension board, but were rejecled. Consasquently, plaintiffs filed sult to seat the twelve-member board and allow
itto govam ths four unions regardless of the participants In the Act 312 arbitration ruling that altered the compasition of
the board. The trial couri granted defendants’ motion for summary disposition and denled plalntiife' motion for summary
diaposition, concluding that violations of dus pracass of law would occur by requiring defendant unions to be bound by
an arbliration procseding In which they did not pariicipata. We affirm the Uial court's decision regarding summary
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disposition, but remand for clariication of the ordar.

I. PROCEDURAL HISTORY

On Oclober, 2003, plaintiffs filed a complaint for declaratory and Injunctive relief. 8 This complaint alleged that the
Pcliceman and Fireman Relirement Sysiam (the syslem) was a tax qualified, defined benefit plan esiablishad to provide
retirementallowances to police officers, fire fighters, and thelr beneficlaries. Pursuantto federal and state statutory
requirements, the assets for the system waera held In a trust fund separate and distinctfrom city asgets with adminlistration
of the syslem and the fund by the board of trustees, Plaintifis asserted that the composition of this pension board was a
mandatory subjeot of bargalning. On June 18, 2001, the DPOA filed with the Michigan Employment Relations
Commission {(MERC)a petillon to Initlate Act 312 binding arbltrallon proceedings involving employment condition
disputes, including wages and hours, for a collecive bargalning agreement to cover the period from July 1, 2001, to
June 30, 2004. The prior collective bargaining agreement had a provision, ariicte 46, that set forth the composition of the
board of trusteas. These 11 members were: (1) the mayoar or his reprasentative; (2) the president of the ¢ty counci) or
other council member; (3) the clly treasurer or deputy treasurer; (4) the chief of police or designated reprasentalive; (5)
the fire commissloner or designated representative; and (6-8) three fire fighters who were members of the system and

elected by their peers and (9-11) three pollce officers who were membaers of the system and elacled by their peers
(Unlon Board Members),

408 In he complaint, plaintiffs assariad that the function of the pension board was lo "408 render declsions for the benefit of
the long-term operation of the retirament systam, The board was to act on recommendations of the actuary and could not
modify, expand, orincrease pension benefits, During the collective bargalning process before the submission to
arbitration, plaintiff olly proposed amendments of article 46 that would have altered the board compositon to provide for
equal representation of the employer and the employaes *to provide a method of resolving actuarial and non-actuarial
Issues In the event of a Board deadlock.” Bacause six of the 11 trustees on the board were Unlon Board Members and
union officers, il was asserted that the unlons utilized the majority slatus of the exisling article 46 1o obtain city benefits
ihatcould net be galned through collective bargalning or Act 312 arbitration. it was further alleged thet the Unlon Baard
Memhers mejority also utilized Its status lo oblain memberbenefils not authorized by the system, and that the DPOA
opposed this praposal and included the issus In the arbitration.

Hearings ware held between QOctober 10, 2002, and April 11, 2003, bafore the arbitration panel issued an award on
August 28, 2003. Plaintiffs asserted that the DPOA arbliration panel identified clear and convincing evidence thatthe
unequal representation on the board had affeclad the clty's budget and member benefits, Therefore, the arbitration pane)
altered the composition of the board and determined thatitwould consist of: (1) the mayor or his representative; (2) clty
councll president or other council representative; (3) olty treasurer or depuly treasurer; (4) inance diractor or designated
reprasentalive; (6) budget diraclor or designated reprageniative; (8) corporation counssl or designatad representalive;
(7-8) thrae mambar fire fighters elected by peers; and (10-12) three member police officera electad by their peers.

Plalntiffs alleged that the DPOA award Incorporatad the change of the compositon ofthe board into the DPLSA
agrament.

Plalntiff cily was also a party lo the collective bargaining agreement with the Delroit Fira Fighters Association, |AF.F.,
Local 344 (DFFA). That agreement expired on June 30, 2001, but continued to be In effect by mutual agreement. Despite
the fact that plainUff ¢ty and defendant DFFA were Invalved in Act 312 arbilrafion, plaintiffs did not walt to determine the
outcame of the proceeding and any effact on the pension board. Rather, plainiiffs alleged that the DFFA agreement
provided thatlls members were the beneflolaries of the same system as the members of the DPOA. Specifically, plaintifis
alleged that the OFFA agreemant provided for the same board and the same benefits. Therefore, the DPOA agresment
addressing board compasition was subject to parity and had lo be Incorporated into the DFFA agreement. On the bas!s
of the contraciual principle of “parity,” the wages and beneflls, including pension benefils, automatically passed to
members of the DFFA and were Incorporaied Into the DFFA agreement. Plaintiffs further asseriad that these benefils
waere not separately negotiated by plainiiff city and the DFFA and were not submilied lo Acl 312 proceedings. Thus,
plaintifs concluded that the DFFA agreament had to be amendad to incorporate the DPOA award addrassing board
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composition.

Plaintifis also cantended that the Unlon Board Members majorily on the penslon board constitutad a “cash benefit* to
DFFA memboers, A proposa! submilied to the arbitration panel under Act 312 had to be defined as “economic® or *non-
ecanomic,” Ecanomic propasals involved payment of compensation or benefis to union members, and the pane) was

409 required to adopt one party's economic proposal as *409 submitied without modification, Plaintiffs alleged thal {he
Board composition proposal is clearly one effacting ‘compensation’ or *cash benefits' as the Arbitrator inthe DPOA
Award shows that the Unions majarily siatus has, in factbeen a ‘cash benefit to Unlon members.” Plalntifis further
alleged that, based on the Unlon Board Members majority status, over $230 million of benefiis had been obtained in
excess of those provided by the sysiem lor active employees and retiraes,

Although plainiifis alleged that they sought to enforce the Act 312 arbitration award against the DFFA and alleged that

the contraclual benefils or changes ware grantad through patily of the agreements, the complaint filed by plaintiffis did
notraise tradifonal claims, but contained the following counts:

COUNT |

Plainiifis are entitied lo Declaratory Reliefihat he Composition of the Board Is a Benefit Subject lo Parity.
Unlon Board Members, Between January 1998 and January 2001, Consistantly Rejected the

Contiibution Rate Compulad By The Plan's Actuary For A Higher One To Force the Clly To Give Union
Mamber Benefils{)

COUNTHI

(Plaintifis are enliled) lo Declaratory Rellefthat the Compositon of the Board Is a Benafit Subject lo Parity.
[Along With Using lis Majority Stalus On Tha Board To Extract Benefils From The Clly it Cannot Gain
Through Collective Bargaining Or Arbitration Pursuani To Act 312, The Union Dominated Board Just
“Glves® lis Members Benefils Not Authorized By the Plan(.))

LX R J

"COUNT Il

Plaintif’s (sic) are entiled to Daclaralosy Rellef thet the Compensation (sic, Composition)of the Beard is a
Benefit Subjectto Parity as the DPOA Award Ealablishes That Board Composlton (s An Economic Benefit
to Flrefightars])

COUNT IV

Pending Resolution of Proper denity of Truslaas, this Court should appoint 8paclal Fiduclaries lo assure
Ongolng Administraiion of the Plan and Trust that Protacts the Rights of Members and Provides for
Ordery Adminiatrationt,)

COUNTYV

‘This Court has Jurisdiction and Authorily, Pursuantto § 601 of the Revised Judicata [slc, Judlcature) Act,

MCL €00.801 and MCL 555,28 and 565,27 to Grant Relief as is Necassary to Presorve and Prevent
Dissipation of Fund Assets,

Thislast count of the complaint included the following paragraphs dellneating the alleged benefils the unlons acquired
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because ofa pension board membership majority that favored the unians:

123. The Award held that the unton majority on the Board rejected the actuary's computed rate In order to
abtain benefits for DPOA members not aiready provided for in Plan documents.

124, The union dominated Board rejected contribution rates computed by the Plan's actuary In favor of

higher contribution ratas In order (o force the Cliy to give addilional benefits to union trustees, as well as
union mambers.

410 *410 125. The union dominated Board, along with using lis majority slatus {o extract $218,000,000 of
benefils spacifically danied them by two experienced MERC arblirators in Act 312 Awards, used their
majority status {o oblain substantial allocations of fund assels for themselves, ...

126. Any attampt by the union ustees on the Board to oppose implementation of the DPOA Award and
the LEA Award and to, use fund assels to oppose implemeniation of these awards violates MCL
38.1133(6){a) and would otherwise lead 1o further dissipation of fund assets.

tn essence, the complaint alleged thal a change in board composition was necessary bacause the majority of the board
favored union members, acled for the sole benefit of union members, and did not actin accordance with asbiration
dacisions {8

On Oclober 28, 2003, defendant DFFA filad a motion for summary dispasition based on MCR 2.1 16(C){4) and (7)In llau
of an answer, Defendant DFFA asserted that the change of the composition of the pension board from 11 membaers to 12
was never bargained with the authorized bargalning sepresentatives of the DFFA, and, (herefors, the partles’ collectve
bargaining agreementcontinued to have full (orce and effect between defendant DFFA and plaintiff cily, Dafendant
DFFA contended that plaintifis could not obtaln declaratory reflef when it requested enforcemant of an amiiration
decislon against a nonparly to the arbliration. Therefore, the Urial court was without jurisdiction to provide plaintifis
declaratory or injunctive relief. Moreover, Act 312 provided thet a declsion by the arbitration panel was binding on the
pariles, not a nonparty. Defendant DFFA also asserted thatthe appropriate course of action was to submit the Issue of
the composition of the pension board o the Act 312 proceeding Invelving plaintiff city and defendant DFFA. Plaintiffs
also moved for summary disposition, relterating the claim ralsed In the complaint that change to the composition of the
board was necessary and proper to achieve parity.

Following oral argumenis regarding the croas-mofians for summary disposition, the trial court held that a due process
violation accurred when the composition of the panslon board was alterad without all applicable unions participating In
the arbltration proceeding. Defendanis ware not given notice of the proceedings and the opportunity to be heard during
the arbltration, The trial court further held that the composliion of the pension board could notbe altered by fillng a
lawsult to impose the nsw board on nonparticipating unfons.

Cn January 5, 2004, a wiilisn order entered that provided:{Zl

This matter having been brought before the Court by Plaintiffs' Motlon for Summary Dispositon and
Defendant Detroit Fire Fighlars Association's Motion to Dismigs In Lieu of Answer, briefs and responses
having been filed by the parties, and the Court otherwise being fully advised in the premises,

411 *411 Ris heroby ordered that thers can be only one (1) Detroit Pollcemen and Firemen Retirement
System Board of Truslees ("Board®), and that the siatus quo of the Board composition shall be maintained,
consisting of the following eleven (11) membaers, as provided in the Collective Bargaining Agreements
between the Detrolt Fire Fighters Association and City of Datrolt, and the Detrolt Police Command Officars
Associaiion and the City of Debroll:

1. The Mayor of the City or his/her designalad representative, ex-officlo.
2. The Presldent of the City Councll, or anothar member theraof selectad by the Clty Councll, ex-oficlo.
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3. The City Treasurar or Deputy Cily Treasurer, ex-officlo.

4, The Chief of Palice or a dasignated representative appolnted to serve in hiaher abssencs, ex-officio.

This representative shall be a person in the Palice Department and shall serve atthe pleasure of the
Chlel,

5. The Fire Commissioner or a designated representalive appointad (o sarve In his/her absencs, ex-

officlo. This representative shall be a parson in the Fire Departmant and shall serve at the pleasure of the
Commissioner,

6. Three Firefightars who are members of the system to be elected by the Flrefighter membars under such

rules and regulations as may be established by the Fire Commissioner to govern such elactions. Such
trusiges shall consist of:

a. Two (o be electsd by and from members holding the rank of Lisutanant (or its equivatent) and lower
ranks,

b, Ons o be elected by and from the membaers holding rank above the rank of Lisutenant (or its
equivalent),

7. Three Pollca Officers who are membars of the system 1o be elected by the Police Officer members

under such rules and regulations as may be established by the Police Chlefto govern such elactions.
Such trustees shall consist of:

o, Two {o be elected by and from members holding the rank of Lleutenant (or Iis equivalent) and lower
ranks.

b. One to be elaclad by and from the members holding the rank above the rank of Lisulenant (or its
equivalent).

Annual elactions shall be held in the Polica and Fire Departments during the month of May to electa
trustee io fill the vacancy created by the expiration of a tarm.

In each such eleclion the mambers entitled to vote shall be those of classes provided above, the term of
whose repressentative is about {o expire. The tarms of office for all elecled trustees shall be three yoars.

Elected trustees holding office of (sic) the effaciiva dats of this provislon shall sorve the remainder of thelr
term,

itis further ordared that the composition of the Board, as set outin this Order, cannot be modified untl
such Ume as each of the four (4) colleclive bargaining agents, the Detrolt Police Officers Assoclation, the
Detrolt Police Lisutenants and Sergeants Assoclatlon, the Detroit Police Command Officars Assaciation
and the Detrolt Fire Fightars Assoclation, uniformly agree to any change to the composition of the Board;

Itis turther orderad that PlaintiiPs (sic] Motien for Summary Disposition Is denled for the reasons gtated on
the record;

1t (s further ordered that summary dispositon is granted (o Defendant Detroit Police Command Qficers
Assoclation;

412 itis further ordered that Defandant Detrolt Fire Fighlers Assoclation’s Motion *412 to Dismiss Is granted for
the reasons stated on the racord, and that the above-captioned malter shall be dlemissed with prejudice.

On February 23, 2004, plalntiffs filed a motion for reconsideration or clarification. Plainiffs alleged thatthe issue of two
boards was not submittad to the court for adjudication, The arbiiration panel ruled thata 12-mambar board should
govern the retiremant systam for the DPOA and DPLSA. Thoss wo entities did not challenge the award. Rather,
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defendani unlons, DFFA and DPCOA, challenged the proposed composition of the board. In any event,on the basis of
an affidavit of Arvin Hellman, the pension acluary and the city's consulting actuary to the system for over 20 years, itwas
alleged thathere could ba two boards, Howaver, this afidavit was executed on February 20, 2004, and was not

submitied with the pleadings when the trial courtentertained the crass-motiens fos summary disposition, The Ual court
denied the motion for reconsideration. Piaintifis appeal as of right.

Mick Court of Appeals 2008~ Googla 8.,

Il. STANDARDS OF REVIEW

Summary dispositon decisions are reviswed de nove on appeal. jnre Cany>

Iil. DUE PROCESS OF LAW

Although plaintifie’ stalemant of the questions prasenlad atleged that the trial court errad in concluding that the
enforcement of the arbltration award against nonparties would violate due process oflaw, plaintiffs did not brief the
question whether a due process violation accurred. Rather, plalntiffs examined (he trial court's wiling and concluded, it
appears that the [trial court] opined that the DPCOA and DFFA had nol walved Its [sic}sight to bargain or arbitrate with
the Clty over the composition of the Board. This analysis otherwise was erroneous and immatatdal to the Issue before
this Court.” We disagrea with plaintiffs characlerization of the trial court's ruling and the challenga (o the trie) courts
nling 22

As praviously staled, this constitutional queslion Is reviewed de novo on appeal. Siudier, supra, Due process enforces
the rights enumerated in the BIll of Rights and Includes both substantive and procedural due process. Kampfv. Kamp!,
237 Mich.Anp, 377, 381-382, 803 N.W.2d 285 (1990). Procadural due pracess serves as a limitation on government
action and requires a government to Institute safeguards in proceedings that affact those rights protected by due
process, including life, liberty, or property. /. at 382, 603 N.W.2d 285, Due process Is a flexible concaptapplied to any
adjudicalon of impartant ights. Thomas v. Depuly Warden, State Prison of Southem Michigan, 249 Mich.App. 718, 724,

413 644 N.W.2d 58 (2002), The procedural protections, which Include fundamentat faimess, are based on *413 what he
individual sltuaton demands. /d. Fundamental falmess Includes: (1) consideration of the private interest al stake; (2) the
risk of an erronsous deprivation of such Intarest through the procedures used; (3) the probable value of additional or
substiule procedures; and (4) the Interast of the stats or govemmonl. lncludlng the funcﬂon Itwolved and tha ﬁaca! or
administrative burdens imposed by subsitute procedures. Dobrze -
NW.2d 827 {1998). In olvil cases, due pracess generally requires notlce of the nalnre of the proeeedlngs. 8 meanlngful
time and manner fo be heard, and an Impartial decision maker. Ci. . g
NW.2d 13 {1995). The opportunity to be heard does not require a full trlal-llke proceedlng . However. it doea requlre a
hearing such that a parly has the chance to leam of and respond to the evidence, /d.

Following review of the procaadings in the presant case, the trial court carrecly detarmined that defendants DFFA and
DPCOA were deprived of due process when plaintifis atiemptad to enforce the twelve-member pension board on the
basis of an arbltration proceeding in which these unlons were not given the opportunily to be heard and participate. /d. it
is Important to note that plaintiffs went to great lengtha In their complaint to allege that the pension board composition
was merely an instrumentalily of the unione because a majorily of the membership was slanted in favor of the unions,
Plaintiffis’' complaint assaried that the city was forcad to allow “gain sharing® becauss of the threats of the unlon and that
the panslon eystam was overfunded by millions ol dollars as a resull, confrary (o the recommendations of the acluary.
Plalntifis alleged that the application of the principle of parily to the unions that did not participate in the arbliration was
nonstheless appropriate becauss, for yaars, the unions had filed sull to obtain parity of benefils givan to other members,
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However, in this case as allegad by plaintifts, the change In composilon to the board would not be an aconomic benefit
{0 the unions, Rather, plaintiffs asserted that the twelve-member board composition was necessary to raquire the
pension board 1o follow the recommandations of the acluary and stop foltowing the mandate of the unlon membership,
Thus, In the present case, appfication of the twelve-member pension board to defendants DFFA and DECOA would
result In a deprivation of due process of law because benefits will be taken from the uniens without the banefit of any
hearing or presentation of evidence before the asbitration panel, Mareover, by statute, MCL 423.321, defendant unions
are prohibltad from striking, but, in turn, are provided the benefit of compulsory arbitralion to resolve thelr lab

RAHACAS AL

DL RSV, CEWa (0, shentt i0n Recongideration), 2684 Mich.Aon 33, 138, 694 N.W.2d 757 (2004). Mere
application of an arbllration award renderad with ragard to differentparties deprives defendant unions of the statutory
right of arbilration that has been granted in exchange for the prohibiion on labor sloppage. Therefore, the tial court did
noterr In holding that application of the erbliration award's 12-member Board of Trustees would resuflin a deprivation of

due process lo defendant unions beoause they were unable fo participate in the arbitration praceeding invoiving another
parly.

IV. ACT 31219]

MCL 423,231 provides for compulsory arbitration:

414 *414 ltis the public policy of this state thatin public police and fire depariments, where the right of
employaes to stiike Is by law prohiblied, itis requisite to the high morale of such employees and the
efficient operation of such depariments to afford an allemate, expeditious, effective and binding
procadure for the resolution of disputes, and to thatend the provisions of this act, providing for
compulsory arbitration, shall be (Iberally construed.

MCL 423,233 provides that, when a disputa is not resoived during the course of a mediation dlspute, the parfies may
infiate binding arbliralion proceedings. A delegats is selacted by each party, the employer and the employees, for the
binding arbllration. MCL 423.234. An arbliration panel is selected, he dutias of the chalrman of the atbitration panel are
delineatiad, and anylhing deemed relevani by the arbilration panel may be racelvaed into evidence. MCL 423.235; MCL
423,236, The procesdings are informal, and the technicel rules of evidenca do not apply. /. MCL 423.237 provides thal
the arbitration panel may subpoena witnesses and may Invoke the aid of the circult court if necessary. The faflure to
obay ordars of the circult court may be punished as contempt.

Before the conclusion of the hearing, the arbitration panel identifies the economic issues In dispute, and the parlies are
diracled lo submit thelr last offer of setiement on the economicissues, MCL 423,238, "The detarmination of the
arbliration pansl as lo the isaues in dispule and as to which of thesa iasues are economic shall be concluglve.” /d. The
arbitration panel then rendars its findings. /d.

MCL 423,238 provides the factors on which the arbitration panel Is to base its findings, opinion, and order. Specifically,
the arbitration panel examines: tha ltawful authority of the employar; any stipulations by the parties; the Interest and
welfare of the public; the financial abllity of the govemment to meet costs arising aRer the mediation; the comparison of
wages, hours, and conditions of employment to public and private employment in comparable communities; the cost of
living; overall compensation; and other factors nommally taken into cansideration when determining benefits, /d.

MCL 423.240 provides for a final and binding majority decision and circult court anforcement:

A majority decision of the arbitration panal, if supportad by competant, matarial, and substantial evidence
on the whole record, shall be final and binding upon the parties, and may be enforced, at the instance of
elther party or of the arbitration panel in the clreult court for the county In which the dispute arose or In
which a majority of the affected employees reside. The commencement of a new munloipal fiscal year
after the inltiation of arbltration precedures under this act, but before the arbitration decision, orils
enforcemant, shall notbe deemed o render a dispute moot, or to otherwise impair the jurisdiction or
authorlly of the arbitration panel or its decislon, Increass in rates of compensation or other benefils may
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416

be awarded retroactively to the commencament of any period(s) in dispute, any other slatute or charier

provigions lo the contrary notwithstanding. At any ime the partles, *415 by stipulation, may amend or
modily an award of arbitration,

Whan an employes organization falls io obey enforcement by a circult cour, penalties are imposed, MCL 423,241,
Review of tha arbitration decielon to the circult courtis limited:

Orders of the arbitration panel shall be reviewabls by the circull court for the county in which the disputs
aross or In which a majority of the affeciad employaes reside, but only for reasons that the arbltration
penel was wilhout or exceaded iis Juriediclion; the order is unsupporied by competent, matsrial ang
subslantial evidenco on the whole records; or the order was procured by fraud, collusion or other simllar

and unlawful means. The pendency of such procasding for review shall not automatically siay the order of
the arbitration panel. (MCL 423.242.)

MCL 423.243 provides:

During the pendency of pracaedings before the asbliration panel, existing wages, hours and other
candltions of employment shall not be changed by action of elther party without the consent of the othar
buta party may 8o consant without prejudice (o his rights or position under this act.

After review of the complalnt, the documantary evidence, and the arguments of the respective pariies, the trial court
properly granted the defense motion for summary disposition for lack of jurisdiction because plaintffs did not seek mare
enforcementof an arbitration award on the parties, Sae MCL 423,240, Rather, plaintifis attamptad to enforce the
arbltration agreementagainst nonparties that did not participats In the proceedings. As previously indicated, an order of
the arbltration panel is reviewable In clrcuit court. MCL 423.242, Howaver, the review Is limitad to determining whether
the “arbitration panel was without or exceeded Its juriediction; the order is unsupported by competent, material and
substantial evidence on the whole record; or the arder was procedure by fraud, collusion or other simller and unlawful
maans.” id,

In clreuit court, plaintifis did notsesek review of the arbitralion panei's declelon involving the DFQOA on the basis of the
criteria set forth In MCL 423,242, Rather, plaintiffs assertad that the arbltration declslon rendersd in the case between
plalntiff city and the DPOA could be applied to unlon defandants, DFFA and DPCOA. tn support of this contenton with
regard io the DPCOA, plaintiffs alleged that the following provision of the DPCOA agreamant provided for the
incorporation of the DPOA arbilration Into the DPCOA agresment. That provision provides:

41(0) Future Panslon Provislons Changes: “Effactive July 1, 2001, and for the balance of the term of this
Labor Agreement, bargaining unit members ehall recelve all pension changes received by Police
Lieutenant represented by the DRLSA.”

Howaver, the rules of statulory and contract construction do not parmit the trial and appellate courts 1o Interpret sua
gponts the contract of the parlles. Sblulory Interpralatlon la revtewad de novo by the appellate courts, Echalon Homas,

: 8.6 ‘ DN6). The goal of statutory construction Is to discarn
and give effect to the Intontoilhe Legla!aluro by examlnmg the mostrellable evidence of its Intent—the words of the
statute. /d. If the meaning Is unambiguously exprassed, no further judiclal construction Is required or permitied, and the
siatuta must be anforcad as wiitten, /d. The words of a siatute are given thelr plain and ordinary meaning, and the ptain
and ordinary meaning can be ascertained *416 by examining the dictionary definitians. /d. Simitariy, the goal of contract
oons!mc!lon is lo determine and enforce tha patﬁas' lnlanlon the basis of the plain language of the contract itself. Qld

, : : ] 8 001). i the terms of a contract are subject to two or more
masonabla tnterprelalions. a factual developmantoccurs ror whleh itis necessaty to datarm!ne the lntent of the parties.
: : 0 s . 363, 4€ 2d 278 (1991}, A term of
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Flaintifla’ citation of the terms oftha collective bargalning agreement Involving the DPCOA falls outaida the parameters of
ravisw by the circult court. The rules of statutory and contract conatruotion prohibit the rellef that plaintiffs seek. The plain
language ofthe statule goveming court review of an arbltration declsion is limitad to an examination of jurisdiction, an
examination of the evidence to detarmine whether the holding was supported by competent, material, and subatantial
evidence on the whole record, and an examination of whether fraud or colluslon caused the award, MCL 423.241; see
Echelon, sunra at 197, 804 NW 2d 844, Instead, plaintifis requested that Judiclal review by (he tria} and appsliate courls
involve examination of the terms of the collactive bargaining agresment and a determination that “all pension changes®
racelved by one entity must be Imposed on another unicn, Howsver, the term "all pension changes” Is not defined In the
centract. Moreover, the DPCOA was nota party lo the arbitration award at issue. Conssquently, it was unable to submit
to the arbitralion panel the questions whether a change to the penalon board composition was an economic or
noneconomic change, and whether the reference o “all pansion changes® encompasses monelary awards as well as
board composilion. Moreovar, the arbltration panel did nothave the DPCOA contract before it. Therefore, the panel did
nolmake an assessment of the definition of “all pansion changes® in that parsiiculsr contract or render a determination
regarding whether a change to the composition of the pension board fell within the term “all pension changes.”

Under the circumstances, the trial court properly granted summary disposifion In favor of defendant DFCOA. The Issue
before the clicuit court was notwhether the arbitration panel decislon was supported by competent, material, and
substantial evidence on the whole racord. Rather, the clreuit court was asked to construe the terms of the DPCOAS

collactive bargaining sgresments In relation to an untelated arbitralion procaeding In which the DPCOA did not
pariicipate,

Plaintiffs also aflage that the trial court erred in falling to apply the 12-member pension board to the DFFA agreement.
Once agaln, plainiiffs requaestad that this Court apply the Act 312 arbitration declsion between plainfff city and the DPOA
to defandant DFFA. Howaever, defendant DFFA did not pariicipate in that Act 312 decislon. By siatute, review of the
arbitration award is sticlly limited to three circumatancss, none of which was ralsed by plalntifis. MCL 423.242, As
previousiy slated, plaintifis do not ask this Court to examine the content of the award on lis face and detsrmine thatthe
composition of the board changed with regard to the DFFA. Rather, plalntiffs ask this Court 1o examine the content of the
DFFA agreement and conclude that the provisions of the labor award should be applied to the DFFA agreement, This
exceads the authorily *417 granled to court review of an Act 312 arbitration. MCL 423.242,

Wa nole thal the collective bargalning agreement between the city and DFFA has been submitied for review. Although
the agreement refers to “parity” with regard to benefits and wages, there Is no indication that “parity” would even be
applied to the compositon of the membership of the penslon board, Saction 21 of tha agreement delineatas the
membership of the board of trustees of tha pansion board and provides for 11 members. It contains no discussion of the
principle of parity In relation to penslon board membaership, Section 22 is separately entited *Economic Provisions® and
§ 14 of this provision addresses penslons. it provides, in relevant part:

For members having a parity relationship with the DPOA and the DPCOA, Unlt1, beginning July 21, 2600,
a member who has elecied o relire and elected to withdraw histher annuity for the purposes of
calculating hisher retirement allowance (thereby lowering the retirament allowanca), may neveriheleas
choose to leave the annulty in the Relrement System collaciing regular annulty interest with the option of
a one-ime withdrawal of the annuity funds at a later date.

Thus, while the DFFA agreamaent referanced the composition of the pansion board and, while the pension provisions
referved to parily, there Is no indication that the DFFA conlemplated that the composition of the penalon board could be
allsred In their contract on the basls of parity.

Flalntiffs also allege that schedule | of the DFFA agresment refers to parity. Indeed, it does. However, once again, It
refers {o parily In tarms of comparing the salaries of police officers and fire fightars who have achleved the same rank.
There is no indication that this schedule put defendant DFFA on notice that the composition of the pension board could

be altered on the basis of parity when an Act 312 declsion was rendered for another union. As an example, schedule !
provides:
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A. Tradiional pollce-fire pay parity means that the full ime Police Officer and the full ime Fire Fighter,
whose base salaries are the same, will experiencs Identical salary rate changes with Identical efactive
dates throughout the fiscal year so that the tolal base pay of a Police Officer is equal (o thatof a Fire
Fighter In any fiscal year covered by this Agresmenl. Similarly, the Fire Sergeant and Fire Engine
Operator have parity with the Police Investigator, the Fire Lisutenant has parity with the Police Sergeant,
the Fire Captaln with the Police Lisutanant, the Batalion Fire Chiefwith the Police Ingpactor, and the
Chiefof Fire Department with the Deputy Chlef-West Operations.

Thus, the text of the DFFA agreement dces not contemplats that parity would be applied fo the composition of the
pension board. It merely equalizes the pay levels of comparable employees glven different lities In the police and fire
deparimenis. Consaquently, plaintiffs Inappropriately attempiad to impose the Act 312 labor award invelving the DPOA
onto defendant DFFA. That labor award does notgovem the DFFA, and the provisions clled as basis to apply the award
to the DFFA do not contemplale a change in the composition of the board. Therefore, plaintiffe’ request for summary
disposition was simply wilhout statutary or contraciual support.

Whlle there Is no aulhoruy axac!ly on point, the following decision Is noteworthy. In Datrolt v. Michigen Council 26,

FSCME Mich.A ' §82), the city councll approved an ordinance thatchanged the
composlﬂon of ‘418 !he board of tmslees tar the policemen and fireamen retirament system as well as the general

relirament system unllaterally withoul prior bargalning with the affectad labor unions. Afier the unilateral changes were
made, charges wore flled by the affecisd labor organizations with MERC. MERC concluded that the composilion of the
board was @ mandatory subject of bargaining. This Court examined whether it was a permissive or mandatory subject
becauss it controlled whelher the city engaged In an unfalrlabor practice.

This Court stated:

The public employment relations act (PERA), MCL. 423,201 el seq., Imposes upon public employers the
duly to bargain with respect to “wages, hours and other tarms and conditions of employment. . . * Subjecis
falling within these terms are called mandatory subjecis of bargaining. Michigan cases have adopted a
broad, expansive approach to determining whether a particular subject may be classified as a mandatory
aubject of bargaining, The approach fostsrs protection of public employees’ rights, bacause those
employees are forbldden to sirike under § 2 of PERA.

Determination of what are mandatory subjecis of bargaining is done on a case-by-case basls, The test
generally applied (s whether the matter has a significant impact upen wages, hours, or other conditions of
employment, or setles an aspect of the employer-employee relationship,

In the case at bar, the powaers of the board of rustees are substantial and have a slgnificant effect upon
the conditions of employment. They include the power to determine whether employses ara totally
disabled as a result of their parformance of clty work 8o as to entile them to the increased benefils
provided under duly dlsabllity pensions. Similarly, the boards of rustees detsrmine whether employees
are lotally disabled due to nonduty disabillty, entifiing them lo early and substantial pension benefits. The
boards of trualess as waell detarmine whether an employee's beneficlaries ars entitled to accldentdeath
benefils for death while In city service and determine whether retirees on disablity pension nesd
reexamination or are subject lo revocaticn of thelr pension If thalr phyaleal condition has improved. Under
apecific provisions of the new city code, the boards of trustees aleo compute the city's contribution liability
to the fund, for which the mayor and councll must appropriete sufficlent fiunds. Finally the board of trustees
determine the investment of funds, which in the long run determines the amount of banefits, amount of city

contribullons, and amount of employae contributions. (Michigan Councll 25, supra nt 236, 218-219, 324
N.W.2d 678 (citations deleted).)

Applied to this cass, plaintiffs’ postion is simply without marit. Te determine whether a provision Is a mandaiory subject

htpsTacholar.googia.comischolar, case?cass=141233430383843383818qasan+ weedowsl=ondes_pdi=4,23 1013
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420

of bargalning, the tastis whather the matier has a significant effect on wages, hours, or other condilons of employment,
orssities an aspect of the employer-employee refationship, In the present case, by viriue of the allegations contained In
the complaln, the composition of the pension board has a significant effect on employse benefits, Plaintiffs alleged that
the compositon of the board has caused a surplus in the fund to the detriment of plaintff clty. Thus, plaintiffs contended
thatthe change in the composition of the pension board was neceszary to prevent the extraction of city funds into the
pension aystem. Thus, this Is a mandatory bargalning subject. It inappropriate to request thatthls Court *419 construe
the other bargeining agreemenis that an arbitration panel has not examined and to render a decision when defondant
unions have nol had the opportunity to address the issue of the composition of the pension board,

V. ORDER DENYING RECONSIDERATIONIY

Lastly, plainiiffs allege that the trial court arred in concluding that there could notbe two boards, and any statement along
thalline was obiter dictum, which lacked the force of adjudication, On the basls of the rules goveming summary
dispositon and motions for reconsideration, we cannot conclude that the trial court erred, Summary disposition
declslons are reviewed de novo. Capuzzl, supra. The moving party hare had the Initial burden of supporting Its claim to
summaty dlsposlﬂon by afﬁdav!ls. daposlllons. admisslons, or other documentary evidence. Quinfo v, Cross & Pelers

0.4 - d RAB). The burden then shifted io the nonmoving perty to demonstrate a

genulne Issuo ol dlspulad fact exlstad for trial, /d, To meet this burden, a nonmoving perty must present documentary
aevidance aslablishing the exislence of an lssue of matarial fact, and the motion Is properly grantad if this burden is not
satisfied. /d. Afidavils, depositions, and documentary evidence offared in support of and in oppositon to a disposliive
moﬂon ghall be eonsidered only lo the extant that the content or substance would be admissible as evidence. Ma/den v,

“An abuse of discrelion exists whan the reslt l o palpablyandgrosaly vlolat!ve of fact and loglc thatit evldences -
peverslly of will or the exercise of passion or bias rathar than the exarcise of dlscretion.” I1d. MCR 2.4 18{F}{3) provides:

Generally, snd without restricling the discretion of the court, a motion for rehearing or reconsideration
. Which merely presents the same issues ruled an by the court, either expressly or by reasonable
Implication, will not be granted. The moving party musi demonstrale a palpable error by which the court

and the parties hava baen misied and show that a different disposition of the motion must result rom
correction of the ermor.

“We find no abuse of discrelion In denying a motion [for rahearing or reconsideration] resting on a legal theory and facls
which could have been pled or argued prior lo the trial court's original order. Charheneau v. Wayne Co. Gan. Hosp.,
158 Mich, Agp, 730,733, 405 N.W.2d 181 (1087).

The Uial court did notabuse lis discretion In denying the motion for reconsideration, See Chumhman. supra a1 233, 611
N.W.2d 333. Afer the motion was heard, plaintiffs submitted an affidavit and documentary evidence to support the
aflegation that two exisling pension boards could function, Bacause of the timing of the submission of the materials,
dafondants did not have (he opportunity 1o rebut the allagations contained within the afidavit. Moreover, plaintifis falled
to proffer any reason the documentary evidence was notprasented at the lims of the hearing on the cross-motions for

summary disposition, /d, Therefore, the tiiel court *420 did not abuse iis discretion by denying plalnliffs’ motion for
reconsideration,

Although the irial court properly grantad summary disposition in faver of defondants, the written order eon!alned the
following provision:

itis further ordered that the composition of the Board, as set outin this Order, cannot be modified untl

such Ume as each of the four (4) colleclive bargaining agents, the Detroit Polics Officers Assoclallon, the
Datrolt Police Lisutenants and Sargeanis Assaciation, tha Detrolt Police Command Officars Assoclation,
and the Dalrolt Fire Fighters Assoclation, uniformly agres to any change to the compositon of the Board;

wmumamuummmwmmwmmmmm 1N
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On revisw ofthe record available, this written order did notcomport with the tdat courl's oral tuling on the record,
Additonally, this porilon of the order rendered a daclsion with regerd to parties that were notjoined In the litigation.
There ls no Indication In the lowar court racord that the cases involving the DPOA and the DELSA were congolidated
with this liigation, although pleadings from differanttegal actions in the lower court were submitted as appendices to
briefe in this appeal. Accordingly, we ramand for raview of the propriety of the Inclusion of this provislon in the order
graniing summary disposition 11}

Affirmad with regard to the trial caurt’s grant of summary dlsposition, but remanded for review of the terms of tﬁa order
granting summary disposition. We do notretain Jurisdiclion,

R.S, GRIBBS, J., concurred.
COOPER, P.J. {concurring).

lagree with the msjorily that we should affirm the Il courts order granting summary disposition in defendants’ favor. !
wiile separatoly, however, as | do not want any ofthe gratullous comments in the majority's lengthy analysis to be
considered rulings or dicta in this case. The resolulion of this case Is, In fact, very simple—we do niot have jurisdiction.

Therefors, this Court must enter a clear and affirmalive order remanding this dispute for grievance arbltration that
includes the union defendants.

Qurreview of an arbitration award Is very limitad. As noted by the majority, we may only examine jurisdictional Issues;
reviaw the evidance to determine whether the arbitralor's order was supported by compatant, material, and substantial
evidence on the racord; and delermine whether the award was procured by fraud or coflusion 1 Plaintiffa asked the tral
court, and this Court on review, to interpret undefined tarms and provisions In the DPCOA and DFFA callective

bargsining agreements, ncluding the parity provisions, Howevar, those interpretations are wilthin the purview of a 1969
PA 312 arbitation. No other comment Is necessary.

421 lalso agree with the majority that we must remand to allow the trial courtto *421 clarify ils order granting defendents®
moton for summary disposition. While Inartfully worded, it appears that the trial court intended to imposs & ragtraining

order to prevent the modification of the board composition withoutan agreement among all affectad pariies ora
resolution from the arbitration panel,

(73 Formor Court of Appeals judge, sitting on the Court of Appeals by assignment.

[1) Act 312 providas for compulsory arbiiration for police and fire dépariments because they are forbidden trom striking. Pglice Officers

¥a.$0, SARNT (U0 Isooansiaeraiiont, 2848 Mish AnD 3, 004 N.W.2d e{104 .Tomahlalntheh!gbmorabol
employsas and efficiant dopariment cperalions, the act provides an alternate, binding procedura far resslulion of dispulas. /d.

{2] Tha application of the arbiiration award to the DPLSA Is not al lssus [n this appeal,

a2

{3] Tha ram!;ﬂng two unions are defendant Detrolt Fire Fightars Association Local 344, LA.F.F, (DFFA), and defendant Detrokt Patica
Command Officers Association (DPCOA). Although the panalon board {City of Datroit Policemen and Firemen Retirement System Board

of Trusieas) isnamed as a defendant, (his enilty is involvad In order lo determine whether the fweive-membar board should be
recognlzad,

[4]"Parity” Is defined as “1. equatity, as In amount, siatus or characlar, 2. equivalence; corraspondence; slmilatity; analogy.* Random
House Wabsiar's Unabridged Dicticnary.

{5] Piaintiffs submilled appendices with thelr appsilale briaf that indicated that an amended complaint was fllad; howaevar, it was net found
In the towar court record. Additicnally, It appearad thal there ware rasidual lawsuits f3ad as a result of the atlampted enforcement of the
Act 312 arbitration between plaintiff city and the DPOA. Defendant DFFA fiad a lawsult requesting injunctive relisf to preciude the
aiteratien of the ponsion board. Moraover, review of the appendices fled by plaintitfs Indicated that the pension board also flad Migation
bocsuse i did nel imow how to procead in light of the Act 312 arbilration suling betwaen plalnilff ¢ty and the DPOA, Howavar, there was
no crder of consolidation in (hoe lowar caurt record.

{8] On Cclober 14, 2002, the Detrokt Pelica Cammand Officar’s Associalion (DPCOA) flad a motlen 1o Intarvena in the acilon. The trial
court granted the mation to intervens on the basis of an agraement by the partlas. Additionatly, the trial court Initially granted injunclive

hitps:/facholar.googla.comischalar,_casoicansea141233439388843383818 recantwardow8hoonias_gdtad, 23 1213
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relie! to plainiffa, The kelal court's ruling regarding tnjunctive relief I3 not at lssua on appaal.

[7) Although & was alaged that this arder was not approved for elgnature, the order was Indead algned and can be feund bn the lower
court record. Thera Is no Indication that the order was aever vacated,

[8) Reviaw of the trial court's ruing reveals that it held that a dus process violation occurred becausa defendant DFFA was not given
nolica of the Act 312 arbitration betwaan plaintiff city and the BPOA nor the opportunity to be heard,

[8) Aithough we resolved the dua procass lssus, the parties addressed the question on appeal in the conlexti of an Act 312 proceeding
and tha principla of parhty, Because of the mannaer in which the appas! has been briefed and because the application of Act 312 and the
principle of parfty has not bean addressed In published case law, we wi respond (o the parties’ concerns regarding theso mallars.

[10) Flainliffa also ellegad that the trial court atred In falling to hotd that defendant unions improperly changed the exsting tarms and
canditions of smployment. Howaver, this lssus was nol raised, addrassed, or decidad In the trial court. Miter v. lnafis 223 Mich. An
168, 567 N.W.2d 263 (1897). Therefore, we do not address i,

[11) We remand bacause the tower court record is undear aboul whether there was a consolidation of parties in this aclion, Maraovar,
the languags of the order arguably trumps any Act 312 dedsion. The language of the crder provides that thare will bs no change in the
board unid there s uniform agreament. On the conirary, If this issus (s bargalned and proceeds to b decided in an Act 312 arbitration,
the change can bo compelied if fi is upheld (n thoe circult court. Moreover, thare are other methods of oblaining a twalve-mamber board
short of “agreament” by all four unions. Accordingly, on remand, the trial court should determine whether this portion of the order
comports with the oral suling, the partias joined in the Btigation, and the raquirements of an Act 312 arbitralion euting,

[1}8ae MCL 423,241,

Save trees - read court opinions online on Google Scholar.
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Warren C. Evans
County Executive

February 10, 2016

Robert Grden

Executive Director

Wayne County Employees Retirement System
28 West Adams, Suite 2800

Detroit, MI 48226

RE:  WCERS Board Composition
Dear Mr. Grden:

Wayne County and all its unions reached labor agreements (or, in the case of 3317, imposed under PA -
436) that uniformly provide for a new WCERS Board composition as of October 1, 2015. Consequently,
the old Board is without authority to act on or after October 1, 2015, and decisions made by this Board
can be reviewed and considered by the new Board which will be constituted soon. B

One of the actions approved by the old Board was a resolution authorizing the' VMT law firm to fake = -
certain actions. A copy of the Resolution is attached. Since this action was resolved by the old Board
after October 1, 2015, it has no force and effect,

As Corporation Counsel for the County of Wayne, I advise you not to take any action pursuant to the
attached Resolution, including but not limited to paying attorney fees to the VMT law firm for any work
they do per the Resolution.

If you have any questions regarding this letter, please do not hesitate to contact me.

Wayne County Corporation Counsel

Enclosure

cc: Tony Saunders
Gary Woronchak
Henry Wilson
Tina Tumner
Dennis Martin
Elizabeth Misuraca
Hugh Macdonald
Jack Timmony, Esq.

DEPARTMENT OF CORPORATION COUNSEL
500 Griswold, 30" Floor Detroit, Michigan 48226 - (313) 224-5030

Www,waynecounty.com
#306088
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WAYNE COUNTY EMPLOYEES’ RETIREMENT COMMISSION

SPECIAL MEETING
January 27, 2016
3:00 pm
28 WEST ADAMS, 18™ FLOOR
"~ "CONFERENCE ROOM
GRAND PARK CENTRE

DETROIT, MICHIGAN 48226
Commissioners Present:
Tina Turner , . ‘ELECTED MEMBERS TO THE BOARD
Denis Martin (via conference call)
Henry Wilson
Elizabeth Misuraca
Hugh Macdonald
Tony Saunders EX-OFFICIO MEMBER
Office of the Wayne County Executive '
Gary Woronchak, Chairman EX-OFFICIO MEMBER
Wayne County Commission
Others Present:

Robert Grden, Gerard Grysko, Kelly Tapper, Kevin Kavanagh, Alan Helmkamp, Jack
Timmony, Robert Abb and Jacqueline Sobczyk.

\4 éni ! @ January 27, 2016

Special Meeting
o1y

Employees’ Retirament System
Robertl. Grden, Executive Director




Call to Order at 3:00 pm.

Roll Call;

Present: Tina Tumer, Denis Martin (via conference call), Henry Wilson, Elizabeth
Misuraca, Hugh Macdonald, Tony Saunders and Gary Woronchak.

Mr. Wilson made a motion to go into Closed Session pursuant to the provisions of the
Michigan Open Meetings Act, M.C.L.A. 15.243(1)(g), which permits a Public Body to discuss
matters in closed session that are subject to Attorney-Client Privilege, noting that a roll call is
required for this motion. This is not subject to disclosure under The Freedom of Information
Act, M.C.L.A. 15.231 ef seq. The agenda item to be discussed is #3.

The motion was supported by Ms. Misuraca and carried 7-0 with a roll call vote, Tina
Turner - yes, Denis Martin - yes, Henry Wilson — yes, Elizabeth Misuraca — yes, Tony Saunders —
yes, Gary Woronchak — yes and Hugh Macdonald — yes.

The Board went into closed session at 3:03 pm.

The Board came out of closed session at 3:54 pm.

Consideration of a legal report from VanOverbeke, Michaud & Timmony, P.C. regarding
the implementation of Collective Bargaining Agreements-Changes in composition of the
Retirement System Board of Trustees.

Mr. Woronchak moved the ddopﬁon of the following resolution:

Be it Resolved, by the Wayne County Employees' Retirement Commission, to Authorize
VanOverbeke, Michaud & Timmony, P.C. to approach the County Administration on behalf of
the Retirement Commission (Board of Trustees) in an attempt to reach consensus on controlling
legal issues on Retirement Commission composition, and in the event that effort proves
unsuccessful, to ask the County Administration to join in a declaratory judgment action to
resolve those issues, and to report those discussions to the Retirement Commission within 14
days to seek further direction.

The motion was supported by Mr. Saunders and carried 5-2 with Ms. Tumner and Mr.
Macdonald voting no.

Mr. Macdonald moved the adoption of the following resolution:

Be it Resolved, by the Wayne County Employees' Retirement Commission, to Authorize
VanOverbeke, Michaud & Timmony, P.C. to promptly take legal action it these efforts fail.

The motion was supported by Mr. Wilson and carried 4-3 with Ms. Misuraca, Mr.
Woronchak and Mr. Saunders voting no.

2 A\ \ | g 27,2016
.' W“@h @’Qrﬂ% g;:zgl Meeting

Employees’ Retirement System
Robert J. Grden, Executive Director



4, Public Comment.
There was no public comment.

5. Adjournment.
Mr. Macdonald moved to adjourn the meeting,
The motion was supported by Mr. Wilson and carried unanimously 7-0.

There being no further business to come before the Board the meeting was adjourned at
4:27 pm subject to the call of the Chair.

Respectfully submitted,

Robert J. Gtden, Executive Director
Wayne County Employees’ Retirement System

D) Clovgge  moma

Employees’ Retirement System
Radert 5. Geden, Lracktive Direstor
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AFSCME Council 25, and 1ts

Affiliated Locals,
Case No. 15-cv-13288
Plaintiffs, Hon. Judith E. Levy
Mag. Judge R. Steven Whalen
v.

Charter County of Wayne and -
Warren Evans,

Defendants.

/

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFFS’ MOTION TO AMEND THE COMPLAINT [27]

Plaintiffs, unions impacted by actions that defendant Wayne
County and its Chief Administrative Officer, Warren Evans, took under
Michigan’s Emergency Manager law, 2012 Mich. Pub. Acts 436, sued on
September 16, 2015, seeking to enjoin those actions as unconstitutional
and in violation of federal law. (Dkt. 1.) Plaintiffs filed a motion for a
ten;porary restraining order on September 17, 2015. (Dkt. 2.) Plaintiffs
amended their complaint as of right on September 21, 2015, pursuant to

Fed. R. Civ. 15(a)(1). (Dkt. 9.)

(sE PAGES 7 -8)
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On October 8, 2015, plaintiffs filed a motion for leave to amend
their complaint a second time, pursuant to Fed. R. Civ. P. 15(a)(2). .
(Dkt. 27.) On October 16, 2015, the Court granted defendants’ motion
to dismiss the first amended complaint. (Dkt. 30.)

Defendants filed their response to the motion for leave to amend
on October 15, 2015, (Dkt. 29), and plaintiffs filed their reply on October
28, 2015. (Dkt. 33.)

Plaintiffs’ original complaint contained three enumerated counts: ‘
1) violation of First Amendment rights to petition the government and
redress grievances; 2) unconstitutional deprivation of property interest
without due process; and 3) federal preemption under the bankruptcy
code. (See Dkt. 9.) It also contained an unenumerated count alleging
violation of the Contract Clause of the United States Constitution. (Id.
at 6.) The Court dismissed all of these claims as pleaded with prejudice
in its October 16, 2015. (See Dkt. 30.) Plaintiffs’ proposed amended -
complaint contains the above-referenced counts, along with a new

fourth enumerated count alleging violation of their First Amendment

right to freedom of speech. (Dkt. 27 at 21.)



5:15-cv-13288-JEL-RSW Doc #35 Filed 12/04/15 Pg3of12 PgID 1877

Under Fed. R. Civ. P. 15(a)(2), “[t]he court should freely give leave
[to amend a complaint] when justice so requires” when, as here,
plaintiffs have already amended their pleadings once as a matter of
course. “A motion to amend a complaint should be denied if the
amendment is brought in bad faith, for dilatory purposes, results in
undue delay or prejudice to the opposing party, or would be .
futile.” Crawford v. Roane, 53 F.3d 750, 753 (6th Cir. 1995).

A proposed amendment to a complaint is futile and must be
denied if the amendment could not survive a Fed. R. Civ. P. 12(b)(6)
motion to dismiss. Rose v. Hariford Underwriters Ins. Co., 203 F.3d
417, 420 (6th Cir. 2000). This standard does not foreclose the filing — or
grant — of a properly filed motion to dismiss in response to an amended
complaint. Instead, the Court’s task is to determine whether, from the ‘
face of the amended complaint, it appears that the “proposed claim
[would] be able to withstand a motion to dismiss[.]” 7Thiokol Corp. v.
Dept. of Treasury, State of Mich., Revenue Div., 987 F.2d 376, 383 (6th
Cir. 1993).

“To survive a motion to dismiss, a complaint must contain

sufficient factual matter, accepted as true, to state a claim to relief that ‘
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is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). A
plausible claim need not contain “detailed factual allegations,” but it
must contain more than “labels and conclusions” or “a formulaic
recitation of the elements of a cause of action[.]” Bell Atl. Corp. v. -
Twombly, 550 U.S. 544, 555 (2007).

Reviewing the amended complaint under this standard, the Court
denies the motion to amend as to Count I (right to petition and
assembly) and Count III (bankruptcy preemption), and the
unenumerated Contracts Clause claim.

The Court dismissed plaintiffs’ First Amendment petition and
assembly claim because it failed to allege “any specific manner in which
Act 436 impairs their rights to assemble or to petition the
government[.]” (Dkt. 30 at 9.) Further, plaintiffs did not allege acts by
defendants that could be construed as violations of either of those rights
guaranteed by the First Amendment. In their amended complaint,
plaintiffs have not pleaded any additional allegations concerning the
violation of their First Amendment rights. Instead, plaintiffs have

inserted a set of allegations that Evans is not permitted to exercise
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certain power under Act 436, and that Act 436 is “facially
unconstitutional.” (Dkt. 27 at 11-14.)

These additional allegations are insufficient to establish a
violation of the First Amendment’s rights to petition the government
and assemble, and would not survive a motion to dismiss. To the extent
the amended count alleges something new, it is a violation of due
process as guaranteed by the Fourteenth Amendment, not violation of
rights guaranteed by the First Amendment. The remainder of the
amended count is identical to the count already dismissed. For this
reason, it would not survive a motion to dismiss.

The Court dismissed plaintiffs’ Contract Clause claim because it
alleged only that non-defendant the Michigan state legislature violated
the Contract Clause, and, furthermore, because plaintiff failed to allege
any fact supporting such a claim. (Dkt. 30 at 10 n.1.) In their amended
complaint, plaintiffs again allege that the Michigan state legislature -
violated the Contract Clause by passing Act 436. (Dkt. 27 at 14-15.)
Plaintiffs then allege that M.C.L. § 141.1552(1)(ee) was used by Evans
to invalidate contracts, and that the section is “facially invalid . .. and a

direct and facial Legislative assault upon the contracts which were in
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effect and terminated on September 21, 2015 by Defendant Evans, as
the Chief Administrative Officer.” (Dkt. 27 at 15.) Further, plaintiffs
allege that Act 436 does not permit “the County Executive to impose
non-economic terms of employment upon Plaintiffs.” (Id.)

“A Contract Clause claim must be based on a legislative act
because the clause's prohibition ‘is aimed at the legislative power of the |
state, and not at the decisions of its courts, or the acts of administrative
or executive boards or officers, or the doings of corporations or

2

individuals.” City of Pontiac Retired Employees Ass’n v. Schimmel, 751
F.3d 427, 431 (6th Cir. 2014) (citing New Orleans Water-Works Co. v.
La. Sugar Ref. Co., 125 U.S. 18, 30 (1888)).

Plaintiffs do not allege that Evans or Wayne County were acting
in a legislative capacity, or that their acts were “legislative in character
and effect.” City of Pontiac Retired Employees Ass’n, 751 F.3d at 431.
Instead, plaintiffs allege a legislative act — the passage of Act 436 by the
Michigan state legislature — and a series of acts taken by an executive

officer pursuant to that statute. Despite the additional allegations in

this claim, plaintiffs have again argued that a non-party to this case,
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the Michigan state legislature, violated the Contracts Clause.
Accordingly, this claim would not survive a motion to dismiss.

Plaintiffs have reasserted their claim that the federal Bankruptcy
Code preempts Act 436 without amendment. (Dkt. 27 at 20-21.) For -
the reasons set forth in the Court’s October 16, 2015 order, this claim
would not survive a motion to dismiss. (Dkt. 30 at 14-15.)

Plaintiffs have amended Count II to allege that they were
deprived of certain property rights without due process of law. These
property rights include duty disability pension, five years of retirement
vesting, grievance arbitration, Act 312 arbitration, and the right to
prohibit the restructuring of the pension system. (Dkt. 27 at 17-20.)

“To establish a procedural due process claim pursuant to § 1983,
plaintiffs must establish three elements: (1) that they have a life,
liberty, or property interest protected by the Due Process Clause of the
Fourteenth Amendment to the United States Constitution, (2) that they
were deprived of this protected interest within the meaning of the Due
Process Clause, and (3) that the state did not afford them adequate .
procedural rights prior to depriving them of their protected interest.”

Hahn v. Star Bank, 190 F.3d 708, 716 (6th Cir. 1999).
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“Property interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as
state law—rules or understandings that secure certain benefits and
that support claims of entitlement to those benefits.” Board of Regents
of State Colleges v. Roth, 408 U.S. 564, 577 (1972). “A contract, such as
a collective bargaining agreement, may create a property interest.”
Leary v. Daeschner, 228 F.3d 729, 741 (6th Cir. 2000).

As the Court set forth in its prior opinion, procedural rights are
not property interests. (Dkt. 30 at 13.) Accordingly, plaintiffs cannot
claim that their rights to arbitration constituted property rights.
Plaintiffs may, however, allege that their rights to pensions and vested
retirement benefits, as well as their rights to representation on the
governing public employee pension board are property rights, and that
the rights to arbitration are procedural rights owed before plaintiffs are -
deprived of their property rights.

Defendants incorporate their arguments from their motion to
dismiss in support of their contention that plaintiffs have failed to state

a claim for violation of their due process rights. (Dkt. 29 at 14; Dkt. 16
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at 26-33.) However, as defendants noted in their first motion,
“Plaintiff[s] failled] to adequately plead the specific contractual rights
and entitlements that they allege will be deprived” in their first
amended complaint. (Dkt. 16 at 27.) Defendants made no arguments
as to the validity of the specific property rights plaintiffs now assert
they were deprived of without due process. Accordingly, the Court
cannot rely on those arguments as grounds to find that the amended
due process claim would be futile.

Plaintiffs’ amended due process claim, at this juncture, appears to
be able to survive a motion to dismiss.

Plaintiffs assert a new count in their amended complaint:
retaliation for exercise of their free speech rights as guaranteed by the
First Amendment. Plaintiffs allege that, after filing this lawsuit on
September 16, 2015, defendants on September 21, 2015 unilaterally
revoked a series of proposals and made unusual and punitive provisions
that were not imposed on any other union with which defendants were
negotiating. (Dkt. 27 at 22.)

A plaintiff asserting a retaliation claim must establish the

following: 1) the plaintiff has engaged in conduct protected by the
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Constitution or by statute; 2) the defendant took an adverse action
against the plaintiff; and 3) the adverse action was taken, at least in
part, because of the protected conduct. Thaddeus-X v. Blatter, 175 F.3d
3178, 386-87 (6th Cir. 1999). The right of access to courts has been held -
to rest on a variety of constitutional grounds, including the First
Amendment Petition Clause. See Christopher v. Harbury, 536 U.S. 403,
415 n.12 (2002) (collecting cases establishing the right of access to
courts under the Privileges and Immunities Clause, and the First, Fifth,
and Fourteenth Amendments to the United States Constitution).

Plaintiffs have plausibly pleaded the elements of a retaliation
claim. Their lawsuit is conduct that is protected by the Constitution, |
the defendants’ alleged imposition of unjust terms is an adverse action,
and plaintiffs have alleged that the defendants’ imposition was taken
because of their lawsuit.

In response, defendants argue that they do not dispute the facts as
pleaded, and argue that the claim would not survive a motion for
summary judgment under Fed. R. Civ. P. 56. In doing so, defendants
establish the plausibility of this claim. Defendants say that plaintiffs

“took the risk and pushed the envelope, choosing to resist and

10
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eventually to litigate ré.ther than agree to terms.” (Dkt. 29 at 13.)
Further, defendants argue that the imposition of the adverse terms is
“the result of [plaintiffs’] own actions[.]” (d.)!

Because defendants do not dispute the facts as plaintiffs have pled
them, and because those facts sufficiently and plausibly plead a claim
for relief, the Court grants plaintiffs leave to amend their complaint to
include their retaliation claim.

For the reasons set forth above, it is hereby ordered that:

Plaintiffs’ motion for leave to amend their complaint (Dkt. 27) is
GRANTED as to Count II's claims that the deprivation of property
rights consisting of pension rights, vested retirement rights, and
pension board representation have been deprived without due process,
and Count IV’s claim that plaintiffs were unconstitutionally retaliated
against for filing this lawsuit;

Plaintiffs’ motion for leave to amend their complaint is DENIED

as to all other claims; and

! Defendants fashion this section as a motion for summary judgment, which is
procedurally inappropriate at this stage for two reasons. First, the Rule 15
standard requires the Court to determine whether a claim could survive a motion to
dismiss under Rule 12(b)(6), not a motion for summary judgment under Rule 56.
Second, defendants cannot seek summary judgment before a complaint has been
filed on the docket.

11
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Plaintiffs are given until December 11, 2015 to file an amended
complaint asserting only those counts outlined above, without any

further amendment to the language or allegations in the complaint.

IT IS SO ORDERED.

Dated: December 4, 2015 s/Judith E. Levy
Ann Arbor, Michigan JUDITH E. LEVY
United States District Judge
CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served
upon counsel of record and any unrepresented parties via the Court’s
ECF System to their respective email or First Class U.S. mail addresses
disclosed on the Notice of Electronic Filing on December 4, 2015.

s/Felicia M. Moses
FELICIA M. MOSES
Case Manager
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WCRA INJUNCTION BRIEF
EXHIBIT #10



»

CONSENT AGREEMENT

This consent agreement is between WAYNE COUNTY, a Michigan body corporate (the “County”)
and STATE TREASURER N.A. KHOUR, a Michigan state officer (the “State Treasurer”).

A financial emergency exists within the County under the Local Financlal Stabllity and Cholce
Act, 2012 PA 436, as amended, MCL 141.1541 to MCL 141.1575 {“Act 436“), as detailed in the report
provided by the review team appointed for the County under Act 436 (the “Review Team®).

The legislative authority of the County Is vested In a county commission (the “County
Commission”), which is the legislative body of the County and the governing body of the County under
Act 436.

On August 6, 2015, the County Commission adopted a resolution selecting the consent
agreement option under section 8 of Act 436 to address the County’s financial emergency.

The County’s chief executive officer (the “County Executive”) Is the chief administrative officer
of the County under Act 436 and therefore may negotiate and sign a consent agreement with the State
Treasurer under section 8 of Act 436,

The County Commission, County Executive, and State Treasurer want the County to undertake
remedial measures to address the County's financlal emergency and provide for the financial stability of
the County (the “Remedial Measures”) to: (1} imprave the County’s cash position; (2) reduce the
underfunded amount needed to pay future pension obligations for participants in the Wayne County
Employees Retirement System (the “WCERS”} and other post-employment benefit {*OPEB*)
commitments; and (3) eliminate the County’s $52 mlllion structural deficit.

Actuarial reports Indicate that the WCERS is underfunded by $910.5 million, with assets
available to cover only approximately 45% of money needed to assure full payment of pension
obligations.

As recognized by the Review Team, the County Executive earller this year estimated the
County’s unfunded healthcare-related liabilities to be $1.3 billion and that less than 1% of the amount
needed to satisfy the liabllitles has been set aside,

The parties acknowledge that oblligations of the County under employment agreements
between the County and its employees or representatives, including both economic and non-economic
provisions of those agreements and provisions relating to pensions and OPEB, have contributed to the
County’s structural deficit.

In the process of undertaking Remedial Measures to address the County’s financial emergency
the County Commission and the County Executive want to retain thelr respective authority to exercise
power for and on behalf of the County under the County’s home rule charter (the “Charter”) and,
thereby, avoid the need for a state-appointed emergency manager.

The partles therefore agree as follows:

1 Remedial Measures. {(a} The County shall implement the Remedial Measures necessary
to address the financial emergency within the County and provide for the financlal stabllity of the
County, consistent with the requirements of this agreement. The parties intend the Remedial Measures



“to have the abjective of assuring that the County s able to provide or cause to be provided

governmental services essential to the public health, safety, and welfare and assuring the flscal
accountability of the County.

{b) Unless otherwise inconsistent with this agreement and Act 436;

(1) the County Commission and the County Executive retain their respective authority under the

Charter and other applicable law to exercise their respective powers, duties, functions, and
responsibilities;

‘ (2) powérs, dutles, functions, and responsibilities within the exclusive authority of the County
Commission or not subject to approval or rejection by the County Executive under the Charter
or applicable law remain within the exclusive authority of the County Commission; and

(3) powers, dutles, functions, and responsibilities within the exclusive authority of the County
Executive or not subject to approval or rejection by the County Commission under the Charter
or applicable law remaln within the exclusive authority of the County Executive.

: () In addition to and separate from powers retained by the County Commission

and the County Executive under section 1{b}, the County Commission and the County Executive are
hereby jointly granted the powers prescribed for emergency managers under section 12(1) of Act 436
and may exercise the powers using the same procedure under which a resolution is adopted by the
County Commission, transmitted to the County Executive, and becomes effective and enforceable by the
County Executive under the Charter, subject to the following:

(1) . the County Commission and the County Executive may not jointly exercise powers prescribed
for emergency managers under sections 12(1)(k}, 12(1}(1}, 12(1)(a), 12(1)(z), 12(1}(bb), and
12(1)(dd) of Act 436;

(2) only when jointly exerclsing power under this section 1{c), the County Commission and the
County Executive shall not self an asset of the County valued at more than $50,000.00 without
the approval of the State Treasurer, consistent with the requirements of section 15(1) of Act
436;

(3) the County Commission and the County Executive shall not exercise or transfer the powers,
duties, functions, or responsibilities of the governing bedy of a public airport authority under
chapter VIA of the Aeronautics Code of the State of Michigan, 1945 PA 327, as amended, MCL
259.108 to 259.125¢ (“Chapter VIA“), but are not restricted from exercising a power granted to
the County Commission, the County Executive, or both under Chapter VIA;

{4) a resolution adopted by the County Commission providing for the joint exercise of one or more
powers authorized under this section 1{c) must be signed by the County Executive and filed with
the clerk of the County Commission to be effective.

(d) In addition to and separate from powers retained under section 1{b) and
granted under section 1(c), the County Commission is hereby granted the powers prescribed for
emergency managers under section 12(1){ff) of Act 436 to remove, replace, appoint, or confirm
individuals appointed by a county commission to an office, board, commission, authority, or other entity
that Is within or is a component unit of the County, including appointments approved or confirmed by a



county executive, The exercise of a removal power by the County Commission under this section 1(d)is
not subject to veto by the County Executive and does not require approval by the County Executive,

(e) In addition to and separate from powers retained under section 1(b) and
granted under sectlon 1{c), the County Executive Is hereby granted the powers prescribed for
emergency managers under section 12(1)(ff} of Act 436 to remove, replace, appoint, or confirm
individuals appointed by a county executive to an office, board, commission, authority, or other entity
that is within or is a component unit of the County, including appointments approved or confirmed by a
county commission. The exercise of a removal power by the County Executive under this section 1{e) is
not subject to veto by the County Commission and does not require approval by the County
Commission. However, the appeintment of an individual to fiil a vacancy caused by a removal under this
section 1{e) is subject to the requirements of section 4.385 of the Charter,

2. Employee Relations. (a) In addition to and separate from powers retained and granted
under section 1, the County Executive is hereby granted the powers prescribed for emergency managers
under section 12(1){l) of Act 436 to act as the sole agent of the County in collective bargaining with
employees or representatives and approve any contract or agreement.

{b) Consistent with section 8(11} of Act 436, beginning 30 days after the effective
date of this agreement the County is not subject to section 15(1) of 1947 PA 336, as amended, MCL
423.215, for the remaining term of this agreement.

{c) Beginning 30 days after the effective date of this agreement, if a collective
bargaining agreement has expired, the County Executive may exercise the powers prescribed for
emergency managers under section 12(1)(ee) of Act 436 to impose by order matters relating to wages,
hours, and other terms and conditions of employment, whether economic or noneconomic, for County
employees previously covered by the expired collective bargaining agreement, Matters Imposed under
this section 2(c) will ramain in effect for those employees until a new collective bargaining agreement
for the employees takes effect under 1947 PA 336, as amended, MCL. 423.201 to MCL 423.217, or other
applicable law. The authority described in this section 2(c} Is in addition to the powers retained and
granted under sections 1 and 2{a).

(d) If a two-year budget Is implemented for the County under section 11 that
includes contractual and employment agreements, the contractual and employment agreements, and
any provisions of those contractual and employment agreements relating to wages, hours, or other
terms and conditions of employment for County employees will remain effective while the two-year
budget is effective and may not be amended while the two-year budget Is effective without the
approval of the State Treasurer consistent with section 21 of Act 436, However, until a new collective
bargaining agreement is effective, the terms and conditions of employment established in contractual
and employment agreements Included with a two-year budget under section 11 will remain in effect.

(e) A provision of an existing collective bargaining agreement that authorlizes the
payment of 3 benefit upon the death of a police officer or firefighter that occurs in the line of duty may
not be Impaired under this agreement.

(f) Consistent with section 8{10) of Act 436, this agreement does not grant to the
County Executive, the County Commission, or any other officer of the County the powers prescribed for
emergency managers under section 12(1)(k) of Act 436.



3. Enforcement. (a) In addition to the powers retained and granted under sections 1 and 2,
the County Executive is hereby granted the powers prescribed for emergency managers under section
10 of Act 436 to issue and enforce orders necessary to accomplish the purposes of Act 436 and this
agreement, but the County Executive shall not issue an order applicable to, or enforce an order against,
the County Commission, a member of the County Commission, or an officer, employee, agent, or
contractor of the legislative branch of County government.

(b) County elected and appolinted officials and County employees, agents, and
contractors shall promptly and fully provide the assistance and information necessary and properly
requested by the County Commission, the County Executive, or both when exercising powers prescribed
for emergency managers under Act 436 and granted under this agreement. In addition to the powers
retained and granted under sections 1, 2, and 3(a), the County Executive is hereby granted the powers
prescribed for emergency managers under section 27 of Act 436 to enforce this section 3(b), except
against the County Commission, a member of the County Commission, or an officer, employee, agent, or
contractor of the legislative branch of County government.

() In addition to the powers retained and granted under sections 1, 2, 3(a), and
3(b), the County Commission and the County Executive each are hereby granted the powers prescribed
for emergency managers under section 16 of Act 436.

(d) The State Treasurer states that the exercise of powers prescribed for emergency
managers under Act 436 by the County Commission, County Executive, or both, under sections 1(c) to
1(e), 2(a), 2(c), 3(a) to 3(c), and 11{a) consistent with this agreement are necessary or convenient to
enable the County to achleve the goals and abjectives of this agreement during the term of this
agreement,

4. State Assistance. To assist the County In alleviating the County’s financial emergency,
the Michigan Department of Treasury (“Treasury”) may provide the County with financial management
and technical assistance as requested by the County Executive, including assistance in Implementing the
revenue estimating process described in section S. Assistance under this section 4 Is subject to the
mandate under Const 1963, art 9, § 17 that no money may be pald out of the state treasury except in
pursuance of appropriations made by law. County officers, employees, agents, and contractors shall
promptly and fully provide the assistance and information necessary for the provision of state assistance
under this section 4 as requested by an officer, employee, agent, or contractor of Treasury.

5. Revenue Estimating. (3) The County shall hold a revenue estimating conference (a
“Conference”) in the first week of February and In the first week of June of each year through the end of
the last fiscal year in any two-year budget adopted by the County under section 11.

{b) The principals of each Conference will be the County’s chief financial officer, the
chief fiscal advisor of the County Commission’s office of fiscal agency, and the County’s treasurer or a
deputy treasurer designated by the County’s treasurer.

{c) Each Conference shall adopt an officlal forecast of anticipated revenues of the
County after considering the most recent economic forecast adopted by the state revenue estimating
conference under sections 3673 to 367f of The Management and Budget Act, 1984 PA 431, as amended,
MCL 18.1367a to 18.167f.

{d) The official forecast of revenue for each Conference must be determined by
consensus among the Conference principals for the County fiscal year in which the Conference is held



and the next two County fiscal years. Each Conference also shall forecast general fund revenue trend-
line projections for the County for an additional two fiscal years, Each Conference must base its forecast
of revenues upon the assumption that faw and administrative procedures then effective will remain
effective throughout the forecast period.

{e) A Conference may request from County officers, departments, agencies, and
authorities of the County the assistance and data needed to enable the Conference to fulfill its dutles.
County officers, departments, agencles, and authorities shall cooperate with a Conference in the
-exercise of its duties under this section S. In determining forecasts, a Conference may consult with
persons with expertise in economic and government revenue forecasting, including Treasury and state
institutions of higher education.

{f A principal shall preside over conferenca sessions, convene conference sessions,
and specify topics to be included on the conference agenda. The responsibility of presiding over sesslons
of the conference shall be rotated annually among the principals, with the initial chairperson being
elected by the principals. The chairperson preslding over a conference is responsible for setting the
conference date and preparing and distributing the necessary documents before the conference,
including comparisons between alternative information where a comparison is warranted. Upan the
written request of a principal, a conference shall be convened by the chairperson.

{g) Except as provided in section 5(h), any final action of a Conference establishing
an officlal forecast will require the unanimous support of all principals. Otherwise, the principals of a
Conference shall determine procedures to be used by the Conference, including procedures for
Conference sessions and presentations by persons. Each Conference shall complete Its work within five
days unless extended for an additional 5 days by the unanimous support of all principals.

(h) If a Conference does not establish an official forecast with the unanimous
support of the principals within the time period required under sectlon 5(g), the State Treasurer shall
adopt the official forecast of revenue for the County. Within a time period established by the State
Treasurer, each princlpal may provide information to the State Treasurer relating to the adoption of an
official forecast under this section S{h) and the State Treasurer shall consider the information submitted
within that time period before adopting an official forecast under this section 5(h).

i) Meetings of a Conference must be apen to the public and held in a manner that

complies with the Open Meetings Act, 1976 PA 267, MCL 15.261 to 15.275, (the “Open Meetings Act”).
- Adocument or other record prepared, owned, used, in the possession of, or retained by the Conference
in the performance of an officlal function Is subject to the Freedom of Information Act, 1976 PA 442,
MCL 15.231 to 15.246.

)] A Conference shall distribute Its revenue forecasts to the County Executive, the
County Commission, and the State Treasurer. The County shall publish the forecasts under this section 5
on the County’s website.

. {k) The County Executive and other elected County offlcers shall use the then

current revenue forecasts adopted under this section S when proposing a County budget,
appropriations act, or amendment of either. The County Commission shall use the then current revenue
forecasts adopted under this section 5 when adopting a County budget, appropriations act, or
amendment of either.

{n Each budget or budget amendment adopted by the County must provide for:



(1) conducting all aspects of the operations of the County within the resources avallable to the
County according to the then current revenue forecast under this section S;and

- 2) . thetimely deposit of required payments to the WCERS,

(m)  The State Treasurer recommends the County formally adopt a revenue
estimating process based upon sections 5{a) to 5{l) for use after the term of this agreement.

6. Audits. (a) For each County fiscal year ending after the effective date of this agreement
the County shall retain a recognized independent certified public accounting firm to perform an annual
audit of the County (the “Independent Auditor*).

(b) The annual audit required under this section 6 must;

1) comply with the professional standards and guldance included in government auditing
standards issued by the Comptroller General of the United States (“Genarally Accepted
Government Auditing Standards”);

(2) include an opinion as to whether the County’s finandial statements for the fiscal year were
prepared in accordance with the uniform minimum standards of and guidelines for financial
accounting and reporting standards for state and local governments issued by the Governmental
Accounting Standards Board (*GASB"), including GASB’s hierarchy of generally accepted
accounting principles for state and local governments (“Generally Accepted Accounting
Principles”); and

(3) comply with the requirements of the Uniform Budgeting and Accounting Act, 1968 PA 2, as
amended, MCL 141,421 to 141.440a (the “Budget Act”), and other applicable law.

{c) The County shall make available for inspection and duplication all records required by
the Independent Auditor to perform the annual audit required under this section 6. The County shall
make its officers and employees avallable to, and shall cooperate with, the Independent Auditor to
facilitate timely completion of the annual audit by the Independent Auditor.

7. Reports. (a) By the 15th day of each month after August 2015, the County shall submit
monthly reports on the County’s cash position and cash flow in a form prescribed by the State Treasurer.

(b) Beginning October 15, 2015 and ending on the Release Date under section
11(a), the County Executive shall transmit to the State Treasurer, with a copy to the County Commission,
a quarterly written report in a form prescribed by the State Treasurer indicating the status of the

“.+ County’s implementation of Remedlal Measures during the prior quarter. If a Remedial Measure

involves reductions In payments to the WCERS, changes in benefits provided to WCERS participants, or
OPEB changes, reported savings from the changes must be verlfled by an Independent actuary
acceptable to the State Treasurer.

(c) Consistent with section 8({1) of Act 436, beginning on October 15, 2015, the
County Executive shall transmit a quarterly financial status report for the prior three months in the form
prescribed by the State Treasurer, with a copy to the County Commission and each state senator and
state representative representing the County.



{d) Beginning October 15, 2015, the County Executive shall transmit to the State
Treasurer, with a copy to the County Commission, a quarterly report listing pending lawsuits or other
legal actions in which the County is a party during the prior three months. For each listing, the County
shall detail: (1) the name of the plaintiff or plaintiffs; (2) the name of the defendant or defendants; (3)
the name of the court and judge with jurisdiction; {4) the name of the attorney representing the County;
(S) the cause of actlon; (6} the length of time pending; (7) an estimate of the budgetary Impact on the
County if the County does not prevail; {8) the detalls of any settlement agreement; and (9} any
applicable insurance coverage.

{e) By January 31, 2016, the County Executive shall transmit to the State Treasurer
- report that Includes a plan addressing the projected needs of the County’s adult detention system that
“complies with all laws and court orders related to the housing of adult inmates by the County. The plan
must be based upon reasonable trends and classifications for the adult inmate population, the
continuation and Implementation of programs developed under agreements with the circuit court for
the County, and projected avallable financlal resources. The plan must not be inconsistent with any
budget adopted by the County and must not exacerbate the County’s structural deficit or result In a new
projected structural deficit. The plan also must:

{1) identify the projected cost of capital improvements necessary to continue to operate each of
the County’s then operating adult detention facilities over the next five to 20 years;

(2) assess resources, after accaunting for any operational cost Increases or decreases, available to
the County to fund the construction or renovation of adult detention facilities; and

3) outline a project plan to adequately meet the County’s needs for adult detention facilities,
including construction and renovations necessary to meet the projected number of beds needed
during the years covered by the project plan.

(3] The State Treasurer also may require the County to produce and transmit other
financlal reports to assure that Treasury has access to accurate and timely financial informatien about
the County and regarding the County’s procedures for cash control and cash management, including
procedures for timely collection, securing, depositing, balancing, and expending of cash, and designation
of appropriate fiduciarles.

8. Debt, (a) The County shall not issue or lncur Debt without the approval of the State
Treasurer. The County may enter into agreements with creditors or other persons or entitles for the
payment of existing Debts, including the settlement of claims by the credltors. The County also may
enter into agreements with creditors or other persons or entities to restructure Debt on terms, at rates
of interest, and with security as agreed among the parties, subject to approval by the State Treasurer.
The County shall make timely principal, interest, and other Debt service or other payment obligations on
all County Debt. As used in this section 8, “Debt” means that term as defined In section 103 of the
Revised Municipal Finance Act, 2001 PA 34, MCL 141.2103, and also includes all of the following:

(1) capital lease transactions and certificates of participation entered Into by or on behalf
the County;

{2) lease transactlons for amounts exceeding $3,000,000.00, instaliment purchase
transactions, certificate of participation transactions, or contractual payment obligations supporting
indebtedness Issued or Incurred by or on behalf of the County; and



3) any other indebtedness Issued or incurred by or on behalf of the County that abligates
the County under Generally Accepted Accounting Principles, excluding future projected pension and
OPEB obligations of the County.

S {b) The County-shall comply with the Emergency Municipal Loan Act, 1980 PA 243,
as amended MCL 141.931 to 141.942, (the “Loan Act”) and the terms and conditions of any emergency

loan to the County or agreement between the county and the state or a political subdiviston of the state
under the Loan Act.

{c) The County Commission and the County Executive shall not take any action or
fall to take an action that would impair or impede one or more of the following:

(1) the payment of money from the County’s delinquent tax revolving fund under section 87b(3) of
- The General Property Tax Act,-1893 PA 206, as amended, MCL 211.87b(3);

(2) the deposit of the proceeds of dellnquent tax notes Issued by the County under section 87c of
The General Property Tax Act, 1893 PA 206, as amended, MCL 211.87c, in the County’s
delinquent tax revolving fund established under section 87b(3) of The General Property Tax Act,
1893 PA 206, as amended, MCL 211.87h(3);

(3) the payment of Interest or repayment of principal due on delinquent tax notes issued by the
county under section 87c¢ of The General Property Tax Act, 1893 PA 206, as amended, MCL
211.87c; or

(4) other ohilgatlons of the county under section 87¢ of The General Property Tax Act, 1893 PA 206,
as amended, MCL 211.87¢, or notes issued under that section.

{d) Section 8{c) does not otherwise alter the authority of the County to transfer a
surplus in the County’s delinquent tax revolving fund to the County’s general fund.

9, Bankruptcy. The County shall not nitlate an action under Chapter 9 of Title 11 of the
United States Code, 11 USCS01 t0 946.

310. Term, This agreement is effective beginning on the effective date under section 20 and
remains effective until the Release Date under section 11(a) or an uncured material breach Is declared
and not cured, except that sections 2{b) to 2(f} and 5, and the requirement to adopt and implement a
two-year budget under section 11 survive the Release Date under section 11(3) and continue in effect
for the remaining term of this agreement, which expires at the end of the last County flscal year after
the Release Date covered by the two-year budget adopted under section 11.

11, Release. (a) The County is released from this agreement and the requirements of
section 8 of Act 436 upon written notification from the State Treasurer to the County Executive and
clerk of the County Commission that the County has complied with this agreement (the “Release Date").
Consistent with section 21(1) of Act 436, the State Treasurer shall require the County Commission and
the County Executive, and both are hereby jointly authorized, to exercise the powers prescribed for
emergency managers under section 21(2) of Act 436 to adopt and Implement using Charter procedures
a two-year budget for the County, including all contractual and employment agreements, effective
beginning on the first day of a fiscal year beginning after the Release Date. The County Is not required to
adopt a two-year budget before the Release Date. The County will be deemed by the State Treasurer to
have complied with this agreement and the State Treasurer shall release the County from the



requirements of section 8 of Act 436 if the County Executive certifies in writing to the State Treasurer,
and the State Treasurer concurs in writing, that all of the following conditions are satisfied:

(1) the fiscal stability of the County has been restored as demonstrated by action taken by the
County after December 31, 2014 that will eliminate the County’s $52 million structural deficit,
with reductions (IF any) resulting from reductions in payments to the WCERS, changes in
beneflts provided to the WCERS participants, or OPEB changes, verified by an independent
actuary acceptable to the State Treasurer;

(2) the County has paid all outstanding amounts owed by the County to the Michigan Department
of Health and Humans Services (“MDHHS") relating to the County’s child care fund or has
entered Into a written agreement with MDHHS relating to amounts owed by the County and the
director of MDHHS confirms that the County is in compliance with that agreement; and

(3) based upon an audited financial statement for a fiscal year ending after December 31, 2014, the
County is not required to submit a financial plan under section 21(2) of the Glenn Steil State
Revenue Sharing Act of 1971, 1971 PA 140, as amended, MCL 141.921(2).

(b) After the Release Date, the County shall not amend any two-year budget
adopted for the County under section 11{a) without the approval of the State Treasurer, and shall not
revise any order issued by the County Executive under this agreement before one year after the Release
Date. The State Treasurer recommends the County continue using a two-year budgeting process after
the expiration of this agreement.

12. Compliance and Breach. (a) The County is bound by and shall comply with this
agreement. Fallure of the County to comply with this agreement Is a breach of this agreement. Violation
of state or federal law with respect to any matter relating to this agreement, Including the Open
Meetings Act, the Budget Act, or the Loan Act by the County, the County Commission, the County
Executive or another officer of the County also is a breach of this agreement. Except as provided in
section 15, the obligations of the County under this agreement are not subject to waiver or discharge for
any reasons other than an Uncontrolled Event, including missed due dates, clerical errors, computer
fallures, late mailings or deliveries. For purposes of this section 12{a), “Uncontrolled Event” means with
respect to the County, an event or circumstance, regardless of foreseeability, not caused by the County
and that prevents the County from complying with an obligations under this agreement, except that an
Uncontrolled Event does not include a strike or other labor unrest that affects only the County, an
increase in prices, or a change in law.

{b) Material Breach. An uncured breach of this agreement s a material breach of
this agreement if the State Treasurer determines that any of the following apply:

(1) the uncured breach materiatly Impalrs the timely and complete implementation of the Remedial
Measures;

(2) the uncured breach materially impairs the abllity of the County Commission, the County
Executive, or both, to perform thelr respective functions and responsibilities under this
agreement; and

{3) the uncured breach materially impalrs the implementation of this agreement because the
County or a County officer has contested, through a legal proceeding or otherwise, the
constitutionality, validity, or enforceability of Act 436, this agreement, or the powers or



jurisdiction of the State Treasurer or other state officers under Act 436, other applicable law, or
this agreement.

(c) Notice of Material Breach. If the State Treasurer determines that a material
breach of this agreement has occurred or Is occurring, the State Treasurer shall immediately notify the
County Commission and the County Executive of that determination. The County shall take all lawful
steps necessary to cure the material breach within 14 days and report to the State Treasurer the steps
taken to cure the material breach, unless the State Treasurer determines that the materia breach is of a
nature that cannot be cured within 14 days. If the State Treasurer determines that the material breach
cannot be cured within 14 days, the State Treasurer shall provide the County with a longer period to
cure the material breach and the County shall report the steps taken to cure the material breach within
the longer period provided by the State Treasurer. If the State Treasurer determines that a material
breach must be cured in less than 14 days to address a projected deficlency in the County’s cash flow,
the State Treasurer shall require the County cure the deficiency In a shorter time period and the County
shall report the steps taken to cure the material breach within the time period provided by the State
Treasurer.

(d} Statutory Declaration of Material Breach. Notwithstanding sections 12(a) to {c),
and consistent with section 8(1) of Act 436, the State Treasurer may, In the State Treasurer’s sole
discretion, declare a material breach of this agreement, including a declaration of a material breach, for
any of the following reasons:

(1) repeated failure of the County to provide accurate and timely financial reposts;
(2} repeated fallure of the County to meet a deadline or due date under this agreement;
{3) delay by the County in addressing a projected deficiency in the County’s cash flow;

{4} action by an officer, employee, agent, or contractor of the County to impede or hinder
implementation of this agreement; or

(5) repeated delays or other action by the County inconsistent with advice or guldance provided by
the State Treasurer or other action or Inaction by the County inconsistent with the goals and
objectives of this agreement. ‘

(e) Uncured Material Breach. If a material breach is declared and not cured, one of
the following will occur, as required by section 8(1) of Act 436:

(1) the governor may place the County in receivership as defined under section 2(q} of Act 436 and
the County shall not contest the placement in recelvership or the resulting appointment of an
emergency manager under Act 436; or

(2) the governor may place the County in the neutral evaluation process as defined under section
2(o) of Act 436 and the County shall not contest the placement in the neutral evaluation process
and will initiate the neutral evaluation process as required by and conslistent with section 25 of
Act 436,

13, Due Dates. If a due date under this agreement falls on a Saturday, Sunday, or state
holiday, then the due date will be the next day that is not a Saturday, Sunday, or state holiday. If a
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report, listing, or other document Is provided to Treasury by the County Executive, the report, listing, or
other document will be deemed to have been received by Treasury from the County.

14. Teeasury Designees. The State Treasurer may designate an individual within Treasury to
perform the State Treasurer’s functions and responsibilities under this agreement. The State Treasurer
may designate an individual or agency, divislon, or other organizational unit within Treasury to receive
reports or other notifications under this agreement and will notify the County Executive of a designation
under this section 14.

15. Modification; Waiver, No amendment to this agreement will be effective unless it is in
writing and signed by both parties. The County is not authorized to sign an amendment unless the
amendment Is approved by the County Commission. The State Treasurer may waive a provision of this
agreement if the State Treasurer determines that the County demonstrates good cause for the walver,
including a material breach of this agreement caused by a nonparty. No waiver of satisfaction of a
condition or fallure to comply with an obligation under this agreement will be effective unless it isin
writing and signed by the State Treasurer and no such waiver will constitute a waiver of satisfaction of
any other condition or failure to comply with any other obligation under this agreement.

16. Counterparts. if the parties sign this agreement in several counterparts, each will be
deemed an original but all counterparts together will constitute ane instrument.

17. Governing Law. The laws of the state of Michigan, without giving effect to its principles
of conflicts of law, govern all adversarial proceedings arising out of this agreement.

18, Entire Agraement. This agreement constitutes the entire understanding between the
parties with respect to the subject matter of this agreement and supersedes all other agreements
relating to the County’s financia! emergency, whether written or oral, between the parties.

19, Severabllity. The parties intend as follows:

(1) that if any provision of this agreement is held to be unenforceable, then that provision will be
modified to the minimum extent necessary to make it enforceable, unless that modification is
not permitted by law, in which case that provision will be disregarded;

(2) that if modifying or disregarding the unenforceable provision would result in failure of an
essential purpose of this agreement, the entire agreement will be held unenforceable;

{3} that if an unenforceable provision Is modified or disregarded in accordance with this section 19,
then the rest of the agreement will remain In effect as written; and

{4} that any unenforceable provision will remain as written in any circumstances other than those in
which the provision is held to be unenforceable.

20, Effectiveness; Date. This agreement will become effective after approval by the County
Commission and when all the parties have signed it. The date this agreement Is signed by the last party
to sign it (as indicated by the date assoclated with that party’s signature) will be deemed the date of this
agreement. If a party signs but falls to date a signature, the date that the other party recelvas the
signing party's signature will be deemed to be the date that the signing party signed this agreement, and
the other party may inscribe that date as the date associated with the signing party’s signature.
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Each party Is signing this agreement on the date stated opposite that party's signature,

WAYNE COUNTY
(2
Date: : 2015 By:
Warren C, Evans
County Executive
Date: gt“ , 2018 /”L\
STA’F TREASURER N.A. KHOURI
CERTIFICATION

1, John Plieffer, acting clerk of the Wayne County Commission, certify all of the following:
(1) that this consent agreement was approved and the signing of the consent agreement by the
Wayne County Executive was authorized on behalf of the Wayne County Commission by a

resolution adopted ata _fea v \a v meeting of the Wayne County Commission held

[regular/special]
on August _\a_, 2015,

{2) that the resolution remains in effect;

(3) that the meeting was held In compliance with the Open Meetings Act, 1976 PA 267, MCL 15.261
to 15.275; and

4) that the minutes of the meeting were kept and have been or will be made avallable as required
by the Open Meetings Act, 1976 PA 267, MCL 15.261 to 15.275

Date: August _‘b_, 2015 Q&/& QL_z

John Pfieffer
Acting Clerk of the Wayne County Commission

{Final negotioted agreement as of 08/10/2015]
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HOME RULE CHARTER
FOR THE
COUNTY OF WAYNE

As adopted June 16, 1981
by the Wayne County Charter Commission
Approved July 22, 1981
By Governor William G. Milliken

Approved by the Voters
November 3, 1981

Amended by the Voters
August 7, 1984
November 4, 1986
November 3, 1992
November 5, 1996
August 4, 1998
August 3, 2004
November 6, 2012

With Compiler’'s Comments to December 14, 2012




7.112 Initiative, Referendum and Recall

(a) The people of Wayne County reserve the power to amend and revise this Charter, the
power to recall elective officers, and the powers of initiative and referendum.

(b) The scope of these reserved powers are the same as comparable powers under the
State Constitution. The procedures for the exercise of these reserved powers may be established
by ordinance. In the absence of an ordinance establishing procedures, the procedures provided
by law for the exercise of the reserved rights under the State Constitution are applicable. -
Petitions must be signed by registered voters constituting not less than 10% of the base vote to
amend or revise the Charter; not less than 25% of the base vote to recall an elected officer; not
less than 8% of the base vote to invoke the initiative; and not less than 5% of the base vote to
invoke the referendum. The base vote is the total vote cast in the County or the affected district
for all candidates for Governor at the last gubernatorial election. The petitions must be filed with
the County Clerk.

COMPILER'S COMMENTS:
As of November 2012, the County Commission has not

adopted an ordinance which would modify the procedures for
the exercise of reserved rights.

7.113 Public Meetings

Meetings of the Commission and all other County boards and commissions are open to
the public as provided by law.

COMPILER'S COMMENTS:

The requirements of the Open Meetings Act (Public Act 267 of
1976) are found in MCL 15.261 et seq, MSA 4.1800(11) et seq.

7.114 Freedom of Information

County records are public and open to inspection as provided by law.

COMPILER'S COMMENTS:

The requirements of the Freedom of Information Act (Public
Act 442 of 1976) are found in MCL 15.231 et seq; MSA 1801(1)
et seq.

The requirements of the Bullard - Plawecki Employee Right to

Know Act (Public Act 397 of 1978) are in MCL 423.501 et seq;
MSA 17.62(1) et seq.
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WCRA Note #5
Chapter 32 - COUNTY BENEFITSW

¢ Sec. 32-1. - Citation.

¢ This chapter may be cited as the county benefits ordinance.

(Ord. No. 2013-500, § 1, 8-8-13)

e Sec. 32-2. - Definitions. Modified

e For purpose of this chapter words, terms and phrases shall have the following meanings:

Benefit means a healthcare; retirement; pension; insurance; leave time; bonus; severance; lump
sum payment; loan or similar compensation, arrangement, accommodation or incentive of a
financial nature excluding wages or salary.

Bonus means any lump sum monetary payment received once in a fiscal year in addition to an
employee's wages or salary, or an increase in an employee's wages or salary that is reduced
within 60 days of implementation of the increase.

Contractor means a person, business, corporation, partnership, sole proprietorship, joint venture
or other private legal entity that has an agreement, no matter what it is called, to provide goods,
services, supplies, or construction to the County of Wayne.

Elected official means a person who is elected to the office of chief executive officer, county
commissioner, county clerk, register of deeds, prosecuting attorney, sheriff, treasurer, circuit
court judge or probate court judge within the County of Wayne.

Employee means any person who receives wages or a salary from the County of Wayne
regardless of the number of hours worked by or the position of employment held by the person.

Leave time means vacation, annual, sick, holiday, personal business or other similar time
compensated by the County of Wayne.

o Sec. 32-3. - Commission findings.
¢ (a)The Wayne County Commission finds that the chief executive officer has specifically
tailored, offered and provided special benefits and/or accommodations to individuals who serve

as appointees in his administration.

(b)The Wayne County Commission finds that the expenditure of public funds requires great
responsibility and stewardship to maintain public confidence.

(Ord. No. 2013-500, § 1, 8-8-13)



o Sec. 324. - County benefits.

e (a)The County of Wayne shall not provide any benefit to, or any change to an existing benefit,
for an elected official, employee or contractor without prior approval, by a majority vote, of the
Wayne County Commission.

(b)Notwithstanding subsection (a) of this section, the County of Wayne shall not offer or provide
a benefit to an elected official, employee or contractor, unless the benefit is offered or provided
on the same terms and at the same time to one of the following groups:

(DAl elected officials;

(2)All union employees within a local;

(3)All non-union or appointed employees within the executive branch of county government;
(4)All non-union or appointed employees within the legislative branch of county government;
(5)All non-union or appointed employees within the judicial branch of county government; or
(6)All similarly situated contractors.

(c)Notwithstanding subsections (a) or (b) of this section, the County of Wayne may provide an
elected official, employee or contractor with a benefit, if the benefit is specifically provided by
the Wayne County Charter, law, resolution, ordinance, or a court of competent jurisdiction.
(d)The chief executive officer or his/her designee shall prepare and implement policies and
procedures to provide for concurrence, uniformity and consistency in the application of this
chapter.

(e)No employee may receive monetary compensation that will result in him or her exceeding the
salary range for his or her position that is in effect on January 1 of that year without approval of
the Wayne County Commission.

(Ord. No. 2013-500, § 1, 8-8-13)

o Sec. 32-5. - Existing contractual rights.

¢ This chapter shall not impair any rights under a collective bargaining agreement or contract of
employment with respect to benefits or other compensation in effect on the date the ordinance
from which this chapter is derived becomes effective.

(Ord. No. 2013-500, § 1, 8-8-13)

o Sec. 32-6. - Delegation of authority.



* The provisions of this chapter shall supersede any authority delegated by the Wayne County
Commission to execute contracts or otherwise legally bind the County of Wayne to obligations,
except authority delegated by resolution of the county commission to the department of
corporation counsel and the commission chairperson to settle legal matters.

(Ord. No. 2013-500, § 1, 8-8-13)

o Sec. 32-7, - Penalties.

* (a)In addition to any remedies or penalties provided by law, a person who violates this chapter
is guilty of a misdemeanor punishable by a fine of not more than $500.00 or imprisonment for a
period not exceeding 90 days, or both.

(b)The office of corporation counsel or the office of commission counsel may institute a civil
action in the appropriate district court or in the Third Circuit Court against a person who violates
this chapter to recover any financial loss on behalf of the county.

(Ord. No. 2013-500, § 1, 8-8-13)

e Sec. 32-8. - Application.

This chapter shall apply to any benefit or change in benefit, provided after the effective date of
the ordinance from which this chapter is derived.

(Ord. No. 2013-500, § 1, 8-8-13)
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HOME RULE CHARTER
FOR THE
COUNTY OF WAYNE

As adopted ]une 16, 1981
by the Wayne County Charter Commission
Approved July 22, 1981
By Governor William G. Milliken

Approved by the Voters
November 3, 1981
Amended by the Voters
August 7, 1984
November 4, 1986
November 3, 1992
November 5, 1996
August 4, 1998
August 3, 2004
November 6, 2012

‘With Compiler’'s Comments to December 14, 2012




ARTICLE VI RETIREMENT
6.111 Retirement System

The Wayne County Employees Retirement System created by ordinance is continued for
the purpose of providing retirement income to eligible employees and survivor benefits. The
County Commission may amend the ordinance, but an amendment shall not impair the accrued -
rights or benefits of any employee, retired employee, or survivor beneficiary, . -

COMPILER'S COMMENTS:

The Wayne County Retirement Ordinance was republished on
November 20, 1986 (Ordinance 86-486) to incorporate all prior
amendments, conform the ordinance with federal law, remove
outdated provisions, and reconcile inconsistent terminology.
This was done again on November 17, 1994 in Ordinance 94-
7417, which has since been amended by Ordinances 97-728, 98-
335, 2000-536, 2002-1103, 2002-1147, 2003-124, 2005-924 and
2010-514. (Code Chapter 141)

It has been ruled that those provisions of the Wayne County
Retirement Ordinance which provided for "20 and out"
benefits for non-union employees were invalid because in
conflict with MCL 46.12a which requires that a county
employee have at least 25 years of service to become eligible
for retirement benefits if less than 60 years of age. (Donald

Gray vs. Wayne County Retirement System, et al Civil Action

No. 84-401 649 CK, August 31, 1984, Third Circuit Judge
Roland Olzark presiding.)

6.112 Retirement Commission

The Retirement Commission is composed of 8 members: The CEO or the designee of the
CEO, the chairperson of the County Commission, and 6 elected members. The members must be
residents of Wayne County. Four members shall be active employees elected by active
employees of the County in the manner provided by ordinance and 2 members shall be retired
employees elected by retired employees of the County in the manner provided by ordinance,
'The term of the elected members is 4 years. The Retirement Commission shall administer and
manage the Retirement System . The costs of administration and management of the Retirement
System shall be paid from the investment earnings of the Retirement System. '

COMPILER'S COMMENTS:
In Opinion 88-012, the Corpbration Counsel advised that the
Retirement Commission was without authority to amend the

Retirement Ordinance or to expand benefits beyond those
authorized by the Ordinance.
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At the general election held on November 6, 2012, voters rejected by

a vote of 302,104 (yes) to 321,615 (no) a proposed amendment to this
Section. The ballot question certified to the County Clerk read:

“Shall Section 6.112 of the Wayne County Home Rule Charter be
amended to expand the Wayne County Retirement Commission’s
- membership from 8 to 9, adding as a member the Wayne County
Treasurer or his or her designee; and also to authorize the
Chairperson of the Wayne County Commission, who is also a
member of the Wayne County Retirement Commission, to appoint a
person to serve as his or her designee on the Retirement
Commission; and further to allow employees and retirees of the
Wayne County Airport Authority to vote for and serve as members
of the Wayne County Retirement Commission with no more than one
member being an airport employee or retiree until such time as the

Airport Authority establishes its own retirement system or pension
plan?”

6.113 Financial Management

The financial objective of the Retirement System is to establish and receive contributions
each fiscal year which, as a percentage of active member payroll, are designed to remain
approximately level from year to year, Specifically, contributions shall be sufficient to () cover
fully costs allocated to the current year by the actuarial funding method, and (ii) liquidate over a
period of years the unfunded costs allocated to prior years by the actuarial funding method, The
period of years used in the application of item (ii) shall not exceed 35 years for unfunded
amounts in existence December 1, 1982, 25 years for unfunded amounts resulting from benefit
changes effective on or after December 1, 1982, and 15 years for experience gains and losses
during years ending after November 30, 1981. Contributions made after November 30, 1981,
which are in excess of the minimum requirement, may be used to reduce contribution
requirements in a subsequent fiscal year. The actuarial funding method must produce
contribution requirements which are not less than those produced by the individual-entry-age-
normal-cost-actuarial method.

6.114 Employment of Actuary

The actuary employed by the Retirement System must have 5 years experience as a
practicing actuary.
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(3) Membership or participation In the retirement system has been terminated for at least ten days.

if an individual dles and no pension is or will become payable on account of the death, the individual's
accumulated member or participant contributlons shall be pald to the refund beneficlary on flle with the
retirement system. If no refund beneficiary survives the individual or if a refund beneficiary is not on file

with the retirement system, the accumulated member or participant contributions shall be pald to the
individual's estate.

(c) Refunds of member and participont accounts. -

(1) Anindividual's account and vested employer account shall be paid to the Individual upon
meeting each of the following conditlons:

a. The Individual applies to the retirement system for payment;

b. Membership or participation In the retirement system has been terminated for at least ten
days.
(2) If anindividual dies and no pension is or will become payable on account of the death, the
individual’s account and vested employer account shall be paid to the refund beneficiary on file
with the retirement system. If no refund beneficlary survives the Indlvidual or If a refund

beneficlary is not on file with the retirement system, the account shall be pald to the Individual's
estate, :

(Ord. No. 94-747, 5§ 28.01—28.03, eff. 12-2-94; Ord. No, 2014-679, § 1, 11-20-14)

Sec. 141-35. - Retirement commission,
(a) Composition.

(1} The retirement commission shall consist of the following eight individual trustees:
a. The chairperson of the county commission.

b. The county executive or the individual designated by the executive to serve in the
executive's place. The designation shall be In writing and filed with the retirement
commission,

¢ Four members of the retirement system, who are residents of the county, to be elected by
the members of the retirement system. Each member trustee shall be from a different
county department, as provided In the county Charter on January 1, 1987, that Is: the county
commission; prosecuting attorney; sheriff; county clerk; county treasurer; register of deeds;
corporation counsel; personnel; management and budget; health; public works; office of
public services; and senlor citizens, Employees of all other county agencles shall be
considered collectively to be employees of one addItional county department for the
purposes of this provision. This restriction upon eligibility to serve as a trustee shall not be
affected by changes made In the organization and administration of executive departments
by an executlve reorganization plan. The elections shall be conducted in accordance with
procedures adopted by the retirement commission,

d. Two retired members, who are residents of the county, to be elected by the retired
members and beneficiaries. The elections shall be conducted in accordance with procedures
adopted by the retirement commission.

(2) Retirement commission trustees shall serve without compensation for thelr service as a
retirement commissioner but shall be reimbursed by the retirement system for their actual and
necessary expenses Incurred In the performance of the duties of retirement commissioner. |
Absence from work on account of retirement commission dutles Is authorized and shall be

m—. ama
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treated so that the individual suffers no loss of pay or benefits,
(b} Term of office; cath of office: vacancles.

(1) The term of office of the elected member trustees shall be four years, one such term of office to
expire at the end of each calendar year. The term office of the elected retired member trustees
shall be four years, one such term to expire at the end of each even-numbered calendar year,

(2} Each trustee shall, prior to taking office, take an oath of office administered by the county clerk.

{3) Avacancy shall occur on the retirement commisslon If a member elected trustee ceases to be a

member or becomes employed In a county department In which Is employed another member
elected trustee or ceases to be a county resident or resigns,

(4} Avacancy shall occur on the retirement commission if a retired member trustee ceases to be a
retired member or ceases to be a county resident or resigns.

(5) Avacancy shall be filled according to the retirement commission election policy,

(c) Meetings. The retirement commission shall schedule sufficient meetings to effectively carry out Its
dutles and shall designate the time and place of each meeting. The retirement commission shall

adopt rules of procedure. The retirement commisslon shall select from its membership a chairperson
and a vice-chairperson.

(d) Quorum; record of proceedings. Four trustees shall constitute a quorum at any meeting of the
retirement commission, At least four concurring votes shall be required for a valid action by the
retirement commission. The retirement commission shall keep a written record of its proceedings.

(e) Executive director. The retirement commission shall appoint an executive director. The executive
director shall be the secretary of the retirement system and shall be the administrative officer of the
retirement system, The duties of the executlve director shall be established by the retirement
commission.

() Employees of retirement commission; employment of outside services.

(1} The retirement commission may employ persons In the county classified service.

(2) The corporation counsel shall be the legal advisor to the retirement commission.

(3) The retirement commission shall designate an actuary who shall advise the board on the
actuarlal operation of the retirement system and on such other subjects as the retirement
system may determine. "Actuary" shall mean a member of the American Academy of Actuarles
or an Individual who has demonstrated the educational background necessary to effectively
render actuarial advice to the retirement system and who has at least five years of relevant
public employee retirement system actuarial experience. A partnership or corporation may be
designated as actuary If the dutles of actuary are performed by or under the direct supervision
of an individual who meets the preceding requirements.

(4) The retirement commission shall employ a medical director who Is licensed by the State of
Michigan to engage In the practice of medicine,

(5) The retirement commission Is authorized and empowered to employ such other persons and
services as it requires to effectively carry out its duties,

(8) Reports.

(1) The retirement commisslon shall prepare an annual report for each fiscal year. The annual’

report shall contain Information about the financial, actuarlal and other activities of the

retirement system during the fiscal year. A copy of the annual report shall be furnished the
county commission within 300 days of the end of the fiscal year.
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@)

A summary of the annual report shall be made avallable to the members, vested former
members, retired members and beneflciarles of the retirement system,

(h) Investment authority. The retirement commission Is the trustee of the assets of the retirement
system. The retirement commission has the authority to invest and reinvest the assets of the
retirement system subject to all terms, conditions, limitations and restrictions imposed by the state
on the investments of public employee retirement systems. The retirement commission may employ
investment counsel to advise the board In the making and disposition of Investments. In exercising
its discretlonary authority with respect to the management of the assets of the retirement system,
the retirement commission shall exercise the care, skill, prudence, and dlligence, under the
circumstances then prevalling, that an Individual of prudence acting In a llke capacity and familiar
with such matters would use In the conduct of an enterprise of like character and similar objectives.

(1) Use of retirement system assets; prohibited actions.

()

@

3)

The assets of the retirement system shall be held and invested for the sole purpose of meeting

the obligations of the retirement system and shall be used for no other purpose.

Members of the retirement commission and Its employees are prohlbited from:

a. Having a beneficlal interest, direct or indirect, in an investment of the retirement system.

b. Borrowing from the defined benefit trust.

¢. Recelving any pay or emolument from any Individual or organization, other than
compensation for personal services or reimbursement of authorized expenses pald by the
retirement system, providing services to the retirement system.

No payment shall be made unless it has been authorized in advance by a speclfic or continuing

resolution of the retirement commission. Authorized payments shall be made by county

voucher signed by two persons designated by the retirement commission. An attested copy of

the resolution designating the persons and specimen signatures shall be filed with the county

treasurer,

(Ord. No. 94-747, 58 29.01—29.09, eff, 12-2-94; Ord. No. 2014-679, § 1, 11-20-14)

Sec. 141-36, - Financlal objective; contributlon certification,
Defined benefit plan.

(3) Financlal objective,

)

(2)

€)

The financial objective of the retirement system is to receive contributions each fiscal year
which, as a percentage of member payroll, are designed to remain level from year to year and
are sufficient to (l) fund the actuarial cost allocated to the current year by the actuarial cost
method, and (ii) fund unfunded actuarial costs to prior years by the actuarial cost method as
provided by law.

Contributlon requirements for defined benefits shall be determined by annual actuarlal
valuation. The actuarial cost method shall be one which produces a contribution requirement
not less than the contribution requirement produced by the indlvidual entry-age normal cost
method.

The excess of actual contributions made for periods after November 30, 1981, over the

minimum required by subsectlons (a)(1) and (2) of this section may be used to reduce
contributions required for subsequent fiscal years.

Certification of contribution requirement, The retirement commission shall certify to the county
executive the amount of annual contribution needed to meet the financial objective.
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